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INTRODUCTION

NC State’s opposition (“Opp.”) only confirms that this lawsuit should be dismissed.

As a threshold matter, NC State offers no basis to avoid the six-year product-liability statute
of repose applicable to government lawsuits, which was enacted in 1995 and applies to products
purchased prior to 2009. See N.C. Gen. Stat. § 1-50(a)(6) (2008). NC State principally contends
that no statute of repose applies to products purchased before the first statute of repose was enacted
in 1971, but the North Carolina Court of Appeals has squarely rejected that premise: A statute of
repose runs automatically from the occurrence of an event, even if the event predated the statute’s
enactment or amendment. See Colony Hill Condo. I Ass’n v. Colony Co., 70 N.C. App. 390, 394,
320 S.E.2d 273, 276 (1984). This means that any potential cause of action NC State had for pre-
1970 conduct was extinguished no later than 1995, when the legislature made clear that the six-
year product-liability statute of repose applies to lawsuits by state entities. NC State’s contrary
view is not only barred by precedent, but would also produce a startling incongruity: Product-
liability claims based on products purchased in 1971 would be time-barred, but claims based on
products purchased in 1970 would not. That result defies both common sense and North Carolina
law.

If NC State’s claims could survive the statute of repose, they would alternatively be barred
by the statutes of limitations. NC State’s opposition concedes that it knew about—indeed, tested
for, “detected,” and “remediated”—alleged PCB contamination at Poe Hall back in 2018. Opp.
29 n.16. So its claims accrued no later than 2018 and, thus, fall outside the applicable three or
four-year limitations periods. NC State cannot avoid that result by invoking the maxim that “time
does not run against the King” (“nullum tempus occurrit regi,” Opp. 18). NC State is bringing this
lawsuit in its capacity as a property owner, just like any private building owner. The so-called

nullum tempus doctrine applies only to sovereign-capacity lawsuits asserting rights on behalf of



the general public, not lawsuits where a government entity seeks to recover for alleged damage to
its own property. Indeed, just weeks ago, a federal court rejected as untimely a set of materially
indistinguishable PCB contamination claims relating to government-owned land. City of East St.
Louis v. Monsanto Co., No. 3:21-cv-232, 2026 WL 548024 (S.D. Ill. Feb. 27, 2026).

The economic loss rule also independently bars NC State’s lawsuit because NC State
impermissibly seeks to recover in tort for purely economic losses. Losses are compensable in a
product-liability action only if they are attributable to a physical injury to person or to a tangible
thing other than the defective product itself. NC State does not dispute that courts treat damage to
a building that incorporates an allegedly defective product as damage to the product itself and thus
as unrecoverable economic loss. That is exactly what NC State is seeking here: It seeks recovery
for damage allegedly caused to Poe Hall by PCB-containing building products incorporated into
Poe Hall. NC State’s opposition only confirms this, as it fails to identify any non-economic losses.
Instead, it contends that the economic-loss rule does not apply absent an actual contract between
the plaintiff and the defendant—an argument that the North Carolina Supreme Court has rejected.

NC State’s claims should also be dismissed for failure to adequately plead proximate cause,
given the intervening acts of third parties and NC State’s own voluntary and knowing decision to
leave PCB-containing products intact in Poe Hall for five decades. Tellingly, NC State’s primary
response is that it can survive a motion to dismiss by reciting the element of causation, without
any supporting factual allegations. North Carolina’s pleading standards are not so permissive.

NC State’s claim-by-claim arguments fare no better. Defendants identified multiple flaws
with each of NC State’s claims, and NC State’s responses largely rest on general recapitulations
of inadequate allegations. At every turn, NC State impermissibly seeks to water down its pleading

burden (e.g., Opp. 36, 40, 44-45), expand North Carolina tort law (e.g., Opp. 48-53, 54-55), and



excuse legally deficient claims as a matter of “equity” or “fairness” (e.g., Opp. 68, 81). Those
tactics fail. For all the reasons explained below, NC State’s claims either lack allegations on
essential elements or affirmatively allege facts that defeat the claims outright. Because NC State
does not dispute that no amount of repleading could cure these flaws, the complaint should be
dismissed with prejudice. See Br. 37-38.

At a minimum, NC State cannot explain why this case should proceed while EPA
remediation efforts are allegedly ongoing. One of NC State’s principal remedial requests is for
“EPA-directed compliance costs,” Compl. 59, and the EPA’s ongoing oversight directly implicates
the availability and scope of any such relief. If the Court does not dismiss the complaint, it should
stay this case pending the EPA’s exercise of its primary jurisdiction.

ARGUMENT

I. NC State’s claims are time-barred.

As Defendants’ opening brief showed, NC State brought this lawsuit decades after it
purchased the PCBs at issue—and thus, long after the six-year product-liability statute of repose
foreclosed any claims based on those purchases. Br. 9—11. Alternatively, even if those claims
somehow survived that statute of repose, the applicable statutes of limitations foreclosed them no
later than 2022—four years after NC State concededly “detected” PCBs in Poe Hall, Opp. 29 n.16.
See Br. 11-15. NC State’s responses fail.

A. The statute of repose bars all of NC State’s claims.

North Carolina first enacted its product-liability statute of repose in 1971. 1971 N.C. Sess.
Laws 1971-1157. For products purchased prior to October 2009, the statute requires suits to have
been filed within six years of the “date of initial purchase.” 1979 N.C. Sess. Laws 1979-654;
accord N.C. Gen. Stat. § 1-50(a)(6) (2008). In 1995, the General Assembly amended this time bar
to expressly apply it to actions “brought by the State or a political subdivision of the State.” 1995
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N.C. Sess. Laws 1995-291; see N.C. Gen. Stat. § 1-50(b) (2008) (as codified). The amendment’s
express purpose was to “repeal the common law doctrine of nullum tempus.” 1995 N.C. Sess.
Laws 1995-291; see N.C. Gen. Stat. § 1-50 note (2008) (as codified).!

NC State concedes that this lawsuit, initiated in 2025, “sounds in product liability” and
pertains to products purchased no later than 1970. Opp. 19-20. Those concessions are dispositive,

and NC State’s efforts to circumvent the statute of repose fail.

1. NC State cannot evade the nullum tempus-proof repose statute.

The linchpin of NC State’s position is that no statute of repose “applies” to its claims at all,
merely because the products were purchased before the statute of repose was first enacted in 1971.
Opp. 19-20. That is wrong. The Court of Appeals has squarely rejected that contention and
applied a product-liability statute of repose to products purchased before the statute’s enactment.
See Colony Hill, 70 N.C. App. at 394, 320 S.E.2d at 276. Other cases, too, have applied a statute
of repose to extinguish claims arising from facts that predate the statute’s enactment. See, e.g.,
Roberts v. Durham Cnty. Hosp. Corp., 56 N.C. App. 533, 537, 289 S.E.2d 875, 877 (1982)
(applying a 1977 medical-malpractice statute of repose to negligence claims for acts in 1975), aff"’'d
per curiam, 307 N.C. 465, 298 S.E.2d 384 (1983).

NC State nonetheless contends—citing an unpublished federal district-court decision from

Georgia—that courts must “apply the version of the statute of repose in effect at the time of the

! Effective October 1, 2009, the General Assembly repealed section 1-50(a)(6)’s six-year
statute of repose and adopted a 12-year statute of repose, which is codified at section 1-46.1. That
amendment does not govern products purchased decades before 2009. See Br. 10 n.2 (quoting
Weiss v. Cont’l Aerospace Techs., Inc., 298 N.C. App. 293, 296-97, 914 S.E. 2d 66, 69 (2025)).
Defendants therefore cite the 2008 version of section 1-50(a)(6), which was enacted in 1995. Even
if section 1-46.1 applied here, however, NC State’s claims would still be barred because more than
twelve years have elapsed since it first purchased the PCB products at issue here. Nullum tempus
cannot save NC State’s claims from that statute of repose because NC State’s lawsuit proceeds in
a proprietary, not governmental, capacity. See infra at 11.
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initial product sale,” such that subsequent statutes of repose are inapplicable. Opp. 19-20
(quotation marks omitted). That categorical assertion fundamentally misunderstands how statutes
of repose work. Statutes of repose are frequently triggered by conduct that predates their
enactment because they “run automatically” from a statutorily specified act, Christie v. Hartley
Const., Inc., 367 N.C. 534, 539, 766 S.E.2d 283, 287 (2014)—here, the purchase of a product.
When that act occurs and no lawsuit is “brought within the specified period, the plaintiff literally
has no cause of action.” Head v. Gould Killian CPA Grp., PA., 371 N.C. 2, 11, 812 S.E.2d 831,
838 (2018). Thus, unlike ordinary statutes of limitations, which are procedural bars that are not
triggered until after a claim accrues, statutes of repose serve “as an unyielding and absolute barrier
that prevents a plaintift’s right of action even before his cause of action may accrue.” Byrd v. Avco
Corp., No. 270PA24 (N.C. Mar. 20, 2026), slip. op. 15; see Colony Hill, 70 N.C. App. at 394, 320
S.E.2d at 276 (explaining that a later-enacted statute of repose is a “substantive” limitation that
can bar claims “before injury occur[s]”). And because statutes of repose are often triggered by
events unrelated to claim accrual, they may bar unaccrued claims even by “operat[ing] on facts
which were in existence prior to [their] enactment.” Bolick v. Am. Barmag Corp., 306 N.C. 364,
371,293 S.E.2d 415, 420 (1982).

Colony Hill illustrates these principles. There, the plaintiff pressed product-liability claims
against the manufacturers of allegedly defective fireplaces. 70 N.C. App. at 396, 320 S.E.2d at
277. Although the plaintiff made the purchase in September 1973, the court held that the 1979
product-liability statute of repose ran automatically from the 1973 date of purchase and barred the
plaintiff’s claims. Id. The six-year repose period expired “in September 1979 and thus barred
the plaintiffs’ later-filed claims, even though those claims could not have accrued “until the defect

became obvious” at the time of injury in December 1979. Id. In other words, the claims were



already “barred” on the date of injury because the statute of repose “became effective on 1 October
1979” and had already run on these claims based on purchases in 1973. Id.

Colony Hill’s reasoning controls here. NC State asserts that its claims did “not accrue”
until “2023,” when “damage to Poe Hall first became apparent.” Opp. 27-28; see Compl. § 33.
By then, however, NC State’s putative claims were long extinguished—as of October 1, 1995, the
effective date of the General Assembly’s abrogation of nullum tempus in the amended product-
liability statute of repose. See supra at 4. NC State concedes that its alleged initial PCB purchases
“necessarily . . . occurred prior to” 1970, Opp. 20; those purchases automatically started a six-year
clock from that date under the 1995 nullum tempus-proof repose statute. Because far more than
six years had already elapsed by 1995, the General Assembly’s amendment left NC State with
“literally . . . no cause of action” for any latent injuries based on its PCB purchases. Boudreau v.
Baughman, 322 N.C. 331, 34041, 368 S.E.2d 849, 857 (1988) (emphasis omitted). Any such
future claims became alleged “wrong[s] for which the law affords no redress.” Id.

NC State responds that this straightforward approach is impermissible because the 1995
amendment cannot be given “retroactive” effect. Opp. 23. That argument is meritless because
retroactivity concerns arise only when the statute would impair “vested,” accrued rights. McCrater
v. Stone & Webster Eng’g Corp., 248 N.C. 707, 710, 104 S.E.2d 858, 860 (1958); Colony Hill, 70
N.C. App. at 396, 320 S.E.2d at 277. And here NC State’s position is that its claims had not accrued
in 1995—and would not accrue for another 28 years, when NC State allegedly discovered its
injuries in 2023. Opp. 27-28; see Compl. § 33. Defendants have shown that NC State actually
knew of its claims by 2018, Br. 13—14, but regardless, the result is the same: The 1995 statute of

repose has no impermissible “retrospectiv[e]” effect because, according to NC State, its claims



had “not accrue[d] prior to the effective date” of the amendment in 1995. Roberts, 56 N.C. App.
at 537, 289 S.E.2d at 877 (emphasis omitted).

On the other hand, retroactivity concerns do foreclose NC State’s backup request to apply
“the current” statute of repose, N.C. Gen. Stat. § 1-46.1, which does not expressly include
governmental suits. Opp. 23. That statute is inapplicable to pre-2009 product purchases. Br. 10
n.2; supra at 4 n.1. More fundamentally, though, that statute cannot revive claims that were
extinguished in 1995. Because a statute of repose “defines substantive rights” by requiring a
plaintiff to bring an action within a defined period, a “[f]ailure to file within that period gives the
defendant a vested right not to be sued.” Colony Hill, 70 N.C. App. at 394, 320 S.E.2d at 276.
“Such a vested right cannot be impaired by . . . a later statute.” Id. Accordingly, once the General
Assembly eliminated NC State’s unaccrued claims in 1995 in section 1-50(a)(6), the General
Assembly had no power to revive them in 2009 by enacting an amended section 1-46.1. Any such
effort would impermissibly deprive Defendants of their “vested right not to be sued.” /d. (“revival”
of claims barred by a statute of repose violates due process); see McCrater, 248 N.C. at 709-10,
104 S.E.2d at 860 (similar). “The running of the statute of repose forever bars the underlying
claim.” McKinney v. Goins, 387 N.C. 35, 48 n.7, 911 S.E.2d 1, 11 n.7 (2025); see Byrd, No.
270PA24, slip. op. 15-16 (similar).

In short, there is a perfectly “rational” “explanation” (Opp. 22—23) why section 1-50(a)(6)

forecloses NC State’s claims: The General Assembly may enact or amend a statute of repose to

2 In holding that “the running of the statute of limitations in a tort claim does not create a

vested right,” the Court in McKinney reaffirmed its longstanding precedents applying a different
rule to statutes of repose. 387 N.C. at 48,911 S.E.2d at 11. The running of a limitations period is
a bar on enforcement of a right, the Court reasoned, so it merely “block[s] plaintiffs’ ability to
obtain a remedy” for the alleged violation. /d. at48 n.7,911 S.E.2d at 11 n.7. But a repose period
is a substantive condition precedent “for the cause of action to be recognized” at all. Id. A repose
statute, unlike a limitations period, “destroy[s] . . . the underlying tort liability.” /Id.
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extinguish unaccrued claims based on acts completed before the statute’s effective date, but it
cannot revive claims that a prior repose provision has already extinguished. The General
Assembly extinguished NC State’s unaccrued claims in 1995 by abrogating nullum tempus in the
applicable product-liability statute of repose, 1995 N.C. Sess. Laws 584, 587; see N.C. Gen. Stat.
§ 1-50(a)(6), (b) (2008) (as codified)—"effectively clear[ing] [Defendants] of any wrongdoing”
for those claims. Colony Hill, 70 N.C. App. at 394, 320 S.E.2d at 276. And “[o]nce the [1995]
statute of repose barred” NC State’s suit, “a subsequent statute could not revive it.” Id. NC State’s

claims are all barred.

2. The product-liability statute of repose likewise applies to—and bars—
NC State’s Oil Act Claim (Count 10).

NC State argues that its Oil Act claim is not subject to the product-liability statute of repose
but instead is governed by a different, more general statute of repose. Opp. 23—24. This argument
fails. As Defendants’ opening brief showed, the product-liability statute of repose applies to this
“action” regardless of how NC State styles its individual claims. See Br. 9-10; Colony Hill, 70
N.C. App. at 396, 320 S.E.2d at 277. Indeed, NC State admits that its “action” “sounds in product
liability.” Opp. 19. That ends the analysis. Even if the general property-damage statute of repose
were otherwise broad enough to cover NC State’s Oil Act claim, Opp. 23-24 (citing N.C. Gen.
Stat. § 1-52(16)), the product-liability statute “deals more directly and specifically with the
situation” giving rise to NC State’s claim. Fowler v. Valencourt, 334 N.C. 345, 349-50, 435 S.E.2d

530, 533 (1993). Its specificity means it controls. Id. at 349, 435 S.E.2d 532.

3. NC State cannot save its indemnity claims (Count 11) with special-
purpose repose rules.

NC State finally argues that its indemnity claims (which seek to shift to Defendants any
liabilities NC State may incur to plaintiffs who sue NC State) may not be subject to the 1995

nullum tempus-proof version of the product-liability statute of repose; it claims instead that “the



applicable statute of repose will be the version of the statute in effect on the date on which the
original plaintiff's claim accrues.” Opp. 25 (emphasis added) (citing Willoughby v. Johnston
Mem’l Hosp. Auth., 248 N.C. App. 837, 2016 WL 4091370, at *12, 14 (N.C. Ct. App. Aug. 2,
2016) (unpublished); New Bern Assocs. v. Celotex Corp., 87 N.C. App. 65, 68, 359 S.E.2d 481,
483 (1987)). Here, as well, NC State misreads the law. The cases that NC State cites apply a
special-purpose rule for indemnity claims in a narrow scenario inapplicable here—one where the
legislature expands a statute of repose affer the original plaintiff (e.g., an injured NC State
employee) files suit, but before the defendant (e.g., NC State) asserts an indemnity claim against
a third-party defendant (e.g., Defendants here). If the legislature expands the repose period in that
window and the indemnity claim would be barred by the old, shorter period but not the new,
expanded one, North Carolina courts do not allow the legislative amendment to deprive the “third-
party defendant” (e.g., Defendants) “of vested, substantive rights” not to be sued. Willoughby, 248
N.C. App. 837, 2016 WL 4091370, at *14. In that circumstance, courts apply the shorter repose
statute in effect at the time the original plaintift’s claim accrued. Celotex, 87 N.C. App. at 69, 359
S.E.2d at 483. This case, of course, does not fit that unique scenario. And it would be perverse to
save NC State’s indemnity claim by applying a rule engineered to spare the targets of indemnity
claims from time-barred suits.

Under the ordinary rules governing repose, the pre-2009 version of section 1-50(a)(6)
enacted in 1995 applies to NC State’s indemnity claim because, like all its claims, the indemnity
claim seeks to recover “damages . . . arising out of any alleged defect . . . to a product.” N.C. Gen.
Stat. § 1-50(a)(6) (2008). The claim is barred.

B. NC State’s claims are barred by the applicable statutes of limitations.

Alternatively, NC State’s claims are barred by the relevant statutes of limitations. Br. 12.

NC State’s counterarguments are unavailing.



First, NC State contends that its claims accrued only in 2023. Opp. 27-28. But NC State
cannot deny that it learned of the presence of PCBs in Poe Hall no later than 2018—as a June 2024
environmental report described at length in its complaint and linked in an exhibit confirms (Compl.
Ex. A, Apps. F1-F2). See Br. 13—14. NC State concedes as much: “NC State tested the caulk in
Poe Hall during 2018 renovations” and “remediated the PCBs detected in the caulk at this time.”
Opp. 29 n.16. If the claims were not already barred by the statute of repose, NC State’s actual
knowledge of its injuries caused those claims to accrue no later than 2018 (and NC State should
have known of its claims many years before that). Br. 13—14. Yet it brought suit only in 2025—
after the three- and four-year limitations periods had expired.

Against that backdrop, NC State urges the Court not to consider the June 2024 report even
though NC State’s complaint described it at length and a complaint exhibit included a link to the
report. Opp. 13. But NC State does not dispute that the report is subject to “judicial notice” and
thus plainly may be considered. Br. 14 n.4. And NC State’s request disregards the well-established
rule that “on a Rule 12(b)(6) motion, a court may properly consider documents which are the
subject of a plaintiff’s complaint and to which the complaint specifically refers even though they
are presented by the defendant.” Oberlin Cap., L.P. v. Slavin, 147 N.C. App. 52, 60, 554 S.E.2d
840, 847 (2001). The June 2024 report is the basis for NC State’s principal remedial request: The
complaint describes the report’s findings in detail to establish allegedly actionable levels of PCBs
in Poe Hall and the purported need for remediation. Compl. 9 37—41. In other words, the report
is “the subject” of NC State’s suit and specifically mentioned in the complaint. Oberlin, 147 N.C.
App. at 60, 554 S.E.2d at 847. In any event, NC State renders the issue academic by conceding in

its brief (Opp. 29 n.16) that the report’s statements about NC State’s 2018 testing are true. See
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Purgess v. Sharrock, 33 F.3d 134, 144 (2d Cir. 1994) (holding that fact footnoted in a brief is a
judicial admission).

Second, NC State argues (Opp. 26) that nullum tempus rescues its lawsuit, but that doctrine
does not apply to actions brought in a non-sovereign, proprietary capacity—Ilike NC State’s suit.
See Br. 14-15. NC State seeks to recover its own claimed damages—Iloss of value to its own
property, damages for its own inconvenience, and its own expenses for any remediation. /d.

Highlighting the same factors, a federal court in Illinois recently rejected a city’s effort to
invoke nullum tempus to save similarly untimely PCB claims against Monsanto. City of East St.
Louis, 2026 WL 548024, at *12. Like North Carolina, Illinois law applies nullum tempus only
when a public entity sues in a governmental capacity to vindicate ““a right belonging to the general
public.” Id.; see Rowan Cnty. Bd. of Educ. v. U.S. Gypsum Co., 332 N.C. 1, 12, 418 S.E.2d 648,
655 (1992) (citing Illinois cases). The court held that the city had not sued in its sovereign capacity
in seeking damages for PCB contamination to parcels of its land. Like NC State’s refusal to allege
“that any person has sustained personal injury as a result of exposure at Poe Hall,” Compl. § 109,
the City failed to show “that PCBs” on its lands “create[d] a measurable risk to public health,” City
of East St. Louis, 2026 WL 548024, at *14. And like NC State’s suit, the city’s effort to recover
damages to its property “inure[d] to its commercial or municipal benefit”—not the public’s. Id.
The fact that “residents may benefit” from the City’s action did not “itself[ ] render the action
public.” Id. So too here.

NC State nevertheless insists that under Rowan, any “lawsuit to recover costs associated
with the abatement of a potential public health risk . . . in a public school building” is governmental
in character. Opp. 27. That facile reading of Rowan disregards the North Carolina Supreme

Court’s admonition that “the proper designation” of a state lawsuit turns on the nature of the claims
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and “the facts alleged in the complaint, and may differ from case to case.” Est. of Williams ex rel.
Overton v. Pasquotank Cnty. Parks & Recreation Dep’t, 366 N.C. 195, 203, 732 S.E.2d 137, 143
(2012). As that Court has repeatedly warned, “it does not follow that a particular activity will be
denoted a governmental function even though previous cases have held the identical activity to be
... for a public purpose.” Id. (quoting Sides v. Cabarrus Mem’l Hosp., Inc., 287 N.C. 14, 21-22,
213 S.E.2d 297, 302 (1975)). And here, NC State entirely ignores Defendants’ showing that the
allegations in the complaint foreclose finding that this suit is governmental in character. See Br.
14-15.

In any event, this case is far from “identical” to Rowan. Williams, 366 N.C. at 203, 732
S.E.2d at 143. There, the Court emphasized that the county school board not only exercised a
governmental function in providing free public education, but also exercised “a governmental
function in bringing thfe] suif” to protect its students from asbestos contamination in public
schools. Rowan, 332 N.C. at 11, 418 S.E.2d at 655 (emphasis added). Rather than bringing suit
to protect the public, NC State denies any injury to any member of the public here. Compl. 9] 85,
109, 125. Moreover, the state legislature had specifically delegated to the school board in Rowan
the responsibility “to bring suit to recover money or property ‘which may be due to or should be
applied to the support and maintenance of the schools.”” 332 N.C. at 11, 418 S.E.2d at 655. NC
State did not bring this action pursuant to any similar “statutory duty.” Id. at 12, 418 S.E.2d at
655.

Those differences are dispositive. A university’s claims for its own “inconvenience,”
“annoyance,” and lost property “value” (Compl. 989, 105) do not entitle it to claim the

prerogative that “time does not run against the king” (“nullum tempus occurrit regi,” Opp. 18).
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II. The economic loss rule bars NC State’s claims.

As Defendants have shown, NC State impermissibly seeks recovery only for “purely
economic losses,” which are the subject of contract law and ““are not recoverable under tort law.”
Crescent Univ. City Venture, LLC v. Trussway Mfg., Inc., 376 N.C. 54, 60, 852 S.E. 98, 102 (2020);
see also Br. 15-16. Losses are compensable in a product-liability suit only if they are attributable
to a physical injury to person or to a tangible thing other than the defective product itself. Br. 15.
And when “a component part of a product or a system injures the rest of the product or the system,”
that damage is to the “product itself” and is thus purely economic loss unrecoverable in tort. Land
v. Tall House Bldg. Co., 165 N.C. App. 880, 884, 602 S.E.2d 1, 4 (2004).

NC State does not dispute these controlling principles, and it cannot identify any damage
other than damage to Poe Hall allegedly caused by a defective component part—namely, PCB-
containing products “incorporated into . . . Poe Hall.” Opp. 32. NC State’s claims thus are barred
across the board. Its responses fail.

First, NC State says that the economic loss rule does not apply “absen][t] . . . any contract”
between the plaintiff and defendant. Opp. 35 (citing Lord v. Customized Consulting Specialty,
Inc., 182 N.C. App. 635, 641, 643 S.E.2d 28, 32 (2007)). NC State is mistaken. The North
Carolina Supreme Court has held that the existence of a contract “is immaterial to the application
of the economic loss rule.” Crescent Univ., 376 N.C. at 60, 852 S.E.2d at 103 (emphasis added).
Notably, NC State’s contrary contention relies on the very Court of Appeals decision that Crescent
University abrogated. Compare Opp. 35, with 376 N.C. at 60—61, 852 S.E.2d at 102—03 (limiting
“the Court of Appeals decision in Lord” to cases involving “residential homebuyers”).

Second, NC State claims that damage to Poe Hall itself qualifies as “other property”

damage beyond damage to the allegedly defective product itself. Opp. 32. But NC State again
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overlooks controlling precedent: Land and a host of other cases squarely hold that damage to a
building caused by incorporated materials is damage to the “product itself”—and thus
unrecoverable economic loss. See Br. 15-16 (citing, e.g., Land, 165 N.C. App. at 884, 602 S.E.2d
at 4). NC State offers no meaningful response to this well-established, component-part rule.

NC State’s remaining efforts to identify “other property” similarly fail. NC State points to
“related consequential losses,” Opp. 33—-34 (quoting Compl. 9 34, 35, 40, 42, 195), but these
damages are “related” to damages to Poe Hall itself, and thus, by definition, cannot constitute
recoverable damages to “other property.” Crescent Univ., 376 N.C. at 57, 63, 852 S.E.2d at 100,
104 (economic loss rule barred recovery of consequential “damages from a combination of the
project-wide repairs and stipends to residents”). NC State’s purported damages from PCBs
“leach[ing] into soil” and “substrate materials” are likewise barred. Opp. 34 (citing Compl. 9 38).
The materials—including “brick, masonry, concrete, or wood,” Compl. §38—are plainly
components of Poe Hall. And any alleged soil damage is limited to soils “associated with Poe
Hall,” id. 9 218, and thus also forms part of “the system” into which PCBs were incorporated,
Wilson v. Dryvit Sys., Inc., 206 F. Supp. 2d 749, 753 (E.D.N.C. 2002). None of these losses are
recoverable.

Third, NC State attempts to salvage a small portion of its complaint (Count 7) by
contending that “[t]he economic loss rule does not apply to . . . fraud claims.” Opp. 31. But there
is no such categorical rule. See Legacy Data Access, Inc. v. Cadrillion, LLC, 889 F.3d 158, 166
(4th Cir. 2018) (analyzing North Carolina law). A fraud claim survives the economic loss rule
only if the alleged fraudulent misrepresentation or concealment violates an “independent legal
duty” beyond those the parties could have contracted to impose. Id. Here, NC State’s fraud claim

is simply a repackaged, garden-variety failure-to-warn claim, and NC State and its alleged
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contractors “could easily have protected themselves from the misrepresentation of which they now
complain” in contracting for PCB-containing products. Al/l-Tech Telecom, Inc. v. Amway Corp.,
174 F.3d 862, 866 (7th Cir. 1999).

That reality also forecloses NC State’s resort to “the purpose of the economic loss rule,”
Opp. 34—to prevent potential contract claims from being repackaged as tort claims. NC State
contends that it “could not have had any bargained-for means of recovery” with Old Monsanto
because it lacked “the ‘power to control’ the construction project.” Id. at 35 (citation omitted;
emphasis added). But the “construction project” was Poe Hall itself, and the complaint confirms
both that “NC State and its agents” had the power to “permi[t] the use of PCB-containing products
in the construction of Poe Hall,” Compl. q 76, and that NC State directly “act[ed] through its . . .

29 ¢¢

contractors,” “responsible for selecting materials for new construction” at Poe Hall, id. 99 77-78.
In short, NC State alleges that it had “full . . . power to control the acquisition and engagement of
subcontractors for the various roles within the greater construction scheme” of Poe Hall. Crescent
Univ., 376 N.C. at 63, 852 S.E.2d at 104. This case thus squarely implicates the economic loss
rule’s purpose: NC State or its alleged agents could have contracted concerning any economic
losses, including losses stemming from any purported “concealment” or “misrepresentations.” See
All-Tech, 174 F.3d at 866.

III.  NC State fails to state any cognizable claim.

A. NC State cannot dilute its burden to plead proximate causation.

NC State’s claims should be dismissed across the board because NC State fails to plead
proximate causation. NC State does not dispute that its purported injuries are multiple steps
removed from Old Monsanto’s manufacture and sale of raw PCBs, and that Old Monsanto
therefore could not have reasonably foreseen the presence of actionable levels of PCB exposure in
Poe Hall decades later. Br. 17-19. Accordingly, NC State cannot plead proximate causation. With
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no answer to that showing, NC State seeks to dilute its pleading burden and recites irrelevant
allegations from its complaint.

NC State contends that it can survive a motion to dismiss merely by “recit[ing] the element
of causation.” Opp. 36. Settled law forecloses that argument. Proximate causation must be
supported “by allegations of sufficient particularity to enable [the Court] to discover a causal
relation between the negligent act and the loss,” and it is “essential” that the Court be able to
“ascertain from the complaint whether such causal relation is proximate or too remote to support
the action.” Stamey v. Rutherfordton Elec. Membership Corp., 247 N.C. 640, 645, 101 S.E.2d 814,
818 (1958) (affirming dismissal of complaint and collecting cases). And “if it affirmatively
appears upon the face of the complaint that” an “intervening” cause exists, “dismissal pursuant to
Rule 12(b)(6) may be proper.” Al-Hourani v. Ashley, 126 N.C. App. 519, 522, 485 S.E.2d 887,
889 (1997).

NC State asserts that Old Monsanto could have reasonably foreseen the alleged harms
incurred by NC State in Poe Hall simply because Old Monsanto allegedly continued marketing
and selling PCBs after it allegedly “knew about the toxicity of PCBs” and their propensity to
release over time. Opp. 37-38. Those allegations are plainly insufficient. As Defendants have
shown, general allegations that Old Monsanto could have foreseen that PCBs could be released at
unspecified levels from unspecified third-party end products do not support the inference that Old
Monsanto reasonably could have foreseen elevated and actionable levels of PCB exposure in Poe
Hall five decades after its completion. Br. 18—19. On that point, NC State offers no response.

NC State also fails to respond to Defendants’ showing that the complaint on its face reveals

that both the independent actions of intermediaries and NC State’s own decision to leave PCB-
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containing materials intact at Poe Hall for five decades break the chain of causation. Br. 17-18.
That silent concession independently forecloses NC State’s suit.
B. NC State cannot save its product-liability claims from dismissal (Counts 3-5).
Design Defect (Count 3). NC State’s design-defect claim warrants dismissal because it
impermissibly seeks to impose liability based on PCBs’ inherent characteristics (i.e., their
“toxic[ity],” “persisten[ce],” and “chemical stability,” Compl. 24, 26-27), which, on the
complaint’s telling, posed “generally recognized” hazards. See Br. 19-20 (quoting Compl. § 125).
NC State does not deny that its claim faults PCBs’ inherent characteristics. Instead, it
argues that these inherent characteristics were not “ordinary knowledge.” Opp. 39. But NC State
simply ignores the contrary allegations Defendants identified (Br. 19-20) in NC State’s complaint.
See Compl. 9 114, 125, 132. NC State’s contradictory allegation that PCBs’ characteristics were
“not matters of common knowledge to ordinary consumers,” id. q 116, parrots the common-
knowledge element and is thus a “bare legal conclusion” that the Court does “not credit” in ruling
on a motion to dismiss. Mauck v. Cherry Oil Co.,388 N.C. 325,333,921 S.E.2d 109, 116 (2025).
NC State also maintains that an inherent-characteristics determination cannot be made on
the pleadings. Opp. 40. But courts routinely grant motions to dismiss on similar inherent-
characteristics arguments, including for PCBs. See, e.g., Milwaukee Metro. Sewerage Dist. v.
Monsanto Co., No. 2023-cv-7313, Dkt. 85 (Wis. Cir. Ct. June 17, 2024) (Mot. Ex. B) 3; Godoy ex
rel. Gramling v. E.I. du Pont de Nemours & Co., 768 N.W.2d 674, 684 (Wis. 2009) (affirming

dismissal and holding that lead is an inherent characteristic of white lead carbonate pigment);

3 NC State seeks to exclude the Wisconsin Circuit Court’s oral ruling in Milwaukee, which

Defendants attached as Exhibit B to their motion to dismiss, as an inadmissible matter outside the
pleadings. There is no basis for that request to disregard a court decision. The phrase “matters
outside the pleading” refers to “evidentiary materials used to establish facts.” Blue v. Bhiro, 381
N.C. 1, 6,871 S.E.2d 691, 695 (2022). It does not apply to “case law.” Id.
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Mercer Mut. Ins. Co. v. Proudman, 933 A.2d 967, 970 (N.J. Super. Ct. App. Div. 2007) (affirming
dismissal and holding that burning is an inherent characteristic of cigarettes). In North Carolina,
too, it is well-established that a motion to dismiss should be granted when the complaint “pleads
facts which deny the right to any relief on the alleged claim.” Davis v. Hulsing Enters., LLC, 370
N.C. 455, 459, 810 S.E.2d 203, 206 (2018). That is the case here. Br. 19-20.

NC State’s design-defect claim independently fails because NC State cannot allege a
reasonable alternative design that could have been adopted without “substantially impairing” the
product’s “usefulness, practicality, or desirability.” N.C. Gen. Stat. § 99B-6(a)(1); see Br. 21.
NC State asks the Court to “infer” that PCBs are defectively designed, Opp. 42, but the existence
of a defect is a separate element from the existence of a reasonable alternative design. See N.C.
Gen. Stat. §§ 99B-6(a), (a)(1) (plaintiff must prove “unreasonabl[e] . . . design” and “also prove”
reasonable alternative design). As to the latter, NC State all but admits that it “cannot . . . offer
specific product redesigns or reformulations.” Opp. 42.

Instead, NC State pivots to an alternative statutory element, N.C. Gen. Stat. § 99B-6(a)(2).
Opp. 41. That element allows a plaintiff to plead a design-defect claim by alleging, in lieu of a
reasonable alternative design, that the product’s design was “so unreasonable that a reasonable
person, aware of the relevant facts, would not use or consume” it. N.C. Gen. Stat. § 99B-6(a)(2).
The complaint never even mentions this alternative element. See Br. 21 n.6 (anticipating NC
State’s pivot); Compl. 49 108, 113. For good reason: Courts have consistently rejected claims that
allegations of a chemical’s putatively toxic effects alone can satisfy section 99B-6(a)(2)’s
demanding requirements. See Aqua N.C., Inc. v. Corteva, Inc., No. 7:23-cv-16,2024 WL 3367514,
at *4 (E.D.N.C. July 9, 2024) (polyfluorinated chemicals that allegedly caused cancer); Beaver v.

Pfizer Inc.,No. 1:23-cv-00281, 2024 WL 234725, at *2 (W.D.N.C. Jan. 22, 2024) (Pfizer drug that
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allegedly caused kidney disease), aff ’d per curiam, No. 24-1127,2024 WL 3617570 (4th Cir. Aug.
1, 2024) (unpublished). And NC State’s own decision to leave PCB-containing products intact at
Poe Hall for five decades—long after NC State alleges that it learned of PCBs’ inherent
characteristics—confirms that PCBs were not so unreasonably designed that no reasonable person
would use them. See Earp v. Novartis Pharms. Corp., No. 5:11-cv-680, 2013 WL 4854488, at *6
(E.D.N.C. Sep. 11, 2013) (“continue[d]” use of product forecloses § 99B-6(a)(2) theory). NC State
thus cannot state a claim under either prong of § 99B-6(a).

Failure to Warn (Count 4). NC State’s efforts to salvage its failure-to-warn claim likewise
fall flat. As Defendants have shown, Old Monsanto’s allegedly misleading advertisements
disclosed the very characteristics of PCBs that NC State faults it for allegedly misrepresenting.
Br. 21. NC State does not engage with that showing; it simply seeks to exclude the relevant
disclosures in the 1960 Old Monsanto Marketing Bulletin (Ex. C) from consideration. Opp. 15—
16. But that bulletin is “the subject” of NC State’s suit and “specifically refer[red]” to in the
complaint, Oberlin, 147 N.C. App. at 60, 554 S.E.2d at 847: In fact, it is one of only two sources
of allegedly misleading statements identified in the complaint. See Compl. 99 57-59, 189-90. NC
State “cannot complain of surprise” from the very “instrument upon which” it is suing, merely
because it failed to reproduce “the particular instrument in its entirety in the complaint.” Coley v.
N.C. Nat’l Bank, 41 N.C. App. 121, 126, 254 S.E.2d 217, 220 (1979).

NC State also recycles its categorical contention that warnings claims cannot be decided
on the pleadings. Opp. 44—45. But its own cases confirm the opposite. See, e.g., Eason v.
Cleveland Draft House, LLC, No. COA08-684, 2009 WL 676951, at *5 (N.C. Ct. App. Mar. 17,
2009) (unpublished) (cited at Opp. 46) (affirming dismissal of failure-to-warn claim). And other

examples abound. See, e.g., Asby v. Medtronic, Inc., 673 F. Supp. 3d 787, 795 (E.D.N.C. 2023)
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(dismissing failure-to-warn claim where plaintiffs “failed to plausibly allege how any such
warnings were inadequate™); Presnell v. Snap-On Securecorp, Inc., 583 F. Supp. 3d 702, 709
(M.D.N.C. 2022) (dismissing failure-to-warn claim based on “conclusory” and “contradict[ory]”
allegations).

NC State’s failure-to-warn claim doubly fails because, according to the complaint, any
risks of which Old Monsanto allegedly failed to warn were “open and obvious” when NC State
installed PCB-containing products in Poe Hall. N.C. Gen. Stat. § 99B-5(b); see Br. 22-23 (citing
Compl. 99 125, 132). Faced with its own allegations, NC State attempts to narrow the open-and-
obvious bar’s application to cases where a plaintiff “essentially engaged in contributory negligence
by ignoring or failing to recognize a risk.” Opp. 46 (citing Eason, 2009 WL 676951, at *5). But
nothing in section 99B-5(b)’s text or the unpublished decision in Eason remotely supports NC
State’s desired limitation. It is also self-defeating: When a risk is “perfectly obvious,” there is
“no duty” to warn at all. Tyson v. Long Mfg. Co.,249 N.C. 557, 560, 107 S.E.2d 170, 172 (1959).
And in any event, given NC State’s own knowledge about the presence of PCBs in Poe Hall as
early as 2018, NC State was contributorily negligent. See Compl. 99 34, 125, Ex. A. NC State
has thus pleaded away its own warnings claim.

Negligence (Count 5). NC State’s opposition concedes that its negligence claim survives
only if it has “adequately pled design defect and failure to warn.” Opp. 47. Because those product-
liability claims fail, NC State’s negligence claim fails as well.

NC State also contends that Old Monsanto’s purported violations of the Oil Act and the
product-liability statute demonstrate Old Monsanto’s negligence per se. Opp. 48-53. But that
again simply bootstraps NC State’s negligence claim to the complaint’s other statutory claims and

thus adds nothing. NC State’s reliance on the product-liability statutes is particularly perplexing
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because those statutes themselves require a showing of negligence. See Br. 22. NC State’s
argument thus runs in circles: Its negligence claim hinges on negligence per se, which in turn
hinges on negligence.

Even if NC State could identify independent statutory violations, NC State’s identified
state-law hooks would still be irrelevant because each statute’s enactment post-dates the allegedly
actionable conduct. The Oil Act was enacted in 1973. See N.C. Gen. Stat. § 143-215.75 et seq.
The product-liability statute, Chapter 99B, followed in 1979. See N.C. Gen. Stat. § 99B et seq.
But Poe Hall was completed years earlier, in 1970. Later-enacted statutes do not render previously
lawful conduct negligent per se. See Br. 22-23.

C. NC State’s efforts to expand North Carolina’s law of nuisance lack merit.

NC State cannot state a claim for nuisance because Old Monsanto lacked any control over
the nuisance-causing property at the time of the alleged nuisance. Br. 23-25. And NC State’s
public nuisance claim independently fails because NC State alleges no viable public right. Id. at
25. NC State’s responses to these points lack merit.

First, unable to dispute that Old Monsanto lacked control over any nuisance-causing
instrumentality, NC State contends that any defendant may be held liable merely for
“participat[ing] in the creation of the nuisance”—no matter how remotely. Opp. 54. That
extraordinary view would require a dramatic expansion of established North Carolina nuisance
law and threaten limitless liability. See Br. 23—24 (collecting cases).

NC State identifies no North Carolina case remotely supportive of its proposed rule. Opp.
54-55. In Kaplan v. Prolife Action League of Greensboro, 111 N.C. App. 1, 23, 431 S.E.2d 828,
839 (1993), the defendants directly “created” the nuisance by engaging in loud demonstrations
outside the plaintiff’s home. In Elliott v. Muehlbach, 173 N.C. App. 709, 712, 620 S.E.2d 266,
269 (2005), the defendant created a nuisance through the unreasonable operation of real property
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that he owned. And in Jordan v. Foust Oil Co., 116 N.C. App. 155, 162, 447 S.E.2d 491, 495
(1994), the court expressly found that the defendant had “control” over the nuisance because he
“transported the gasoline immediately prior to its discharge.” No North Carolina court has held
that a manufacturer who places a product into the stream of commerce “participate[s] in the
creation” of—and is liable for—any “nuisance” the product allegedly creates. Opp. 54.

That is likely why NC State focuses on out-of-state cases. Opp. 53 n.23, 56. But those
cases reflect the minority rule, and NC State offers no persuasive reason to expand North Carolina
law to follow that misguided minority rule. See SUEZ Water N.Y. Inc. v. E.I. du Pont de Nemours
& Co., 578 F. Supp. 3d 511, 545-51 (S.D.N.Y. 2022) (recognizing that “many courts” reject this
minority rule); In re Syngenta Mass Tort Actions, 272 F. Supp. 3d 1074, 1091 (S.D. Ill. 2017)
(describing “control” as the “general rule”). Rather than allow nuisance to “devour” product-
liability law, Camden Cnty. Bd. of Chosen Freeholders v. Beretta, U.S.A. Corp., 273 F.3d 536,
540 (3d Cir. 2001) (per curiam), the Court should follow the majority approach. See Br. 24.

Second, NC State’s public nuisance claim independently fails because NC State cannot
identify the violation of any public right. Br. 25. As explained above, NC State’s suit seeks
remedies paradigmatically sought by any private party for property damage. See supra at 11-12.

NC State counters that damage to a “public” building implicates a public right if the
building is funded “by the State’s taxpayers.” Opp. 58. That proves too much. Governmental
activities are taxpayer-funded, so NC State’s view would mean that every suit by a public entity
vindicates a public right. That is not the law. See, e.g., Britt v. City of Wilmington, 236 N.C. 446,
450, 73 S.E.2d 289, 293 (1952); City of East St. Louis, 2026 WL 548024, at *14.

At best, NC State’s suit seeks to protect a “small and distinct subsection of the community

rather than . . . the general public.” City of East St. Louis, 2026 WL 548024, at *14. “[U]niversity
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facilities” are “not open to the public in the same way that streets and parks are,” Widmar v.
Vincent, 454 U.S. 263, 278 (1981) (Stevens, J., concurring), so any damage to Poe Hall does not
affect “the rights of all the people of the community,” Wilcher v. Sharpe, 236 N.C. 308, 310-11,
72 S.E.2d 662, 664 (1952) (emphasis added). NC State thus cannot state a claim for public
nuisance.

D. NC State’s attempted defense of its trespass claim (Count 6) distorts basic
tort law principles.

NC State’s trespass claim fails because it cannot show (1) any unauthorized entry (2) by
Old Monsanto. NC State affirmatively “allow[ed] PCB-containing materials to be incorporated
into Poe Hall,” Compl. 4 193, and Old Monsanto lacked control over those materials when they
entered NC State’s property. See Br. 26-27. NC State again offers no persuasive response.

First, NC State contends that its consent to entry is vitiated by Old Monsanto’s alleged
misrepresentations. Opp. 58—62. But NC State concedes that its consent would be invalid only if’
it could allege that the purported misrepresentations led to the invasion of a core interest protected
by the tort of trespass. Id. It cannot. NC State argues that Old Monsanto disturbed its “peaceable
possession of its property,” Opp. 60, but an interest in “peaceable” use is a nuisance-based interest
in the “enjoyment of land,” Watts v. Pama Mfg. Co., 256 N.C. 611, 616, 124 S.E.2d 809, 813
(1962)—not a “possessory interest” to be free “from unpermitted physical entry,” Majebe v. N.C.
Bd. of Med. Exam’rs, 106 N.C. App. 253,261,416 S.E.2d 404, 408 (1992). As explained, nuisance
is no better fit for NC State’s claims. See supra at 21-23. Ultimately, the dispositive point is that
NC State cannot explain how any misrepresentation led to a transgression of its ownership interest
in Poe Hall. Its consent is therefore valid and defeats its trespass claim.

NC State attempts to sidestep that conclusion by reframing its misrepresentation-based

argument as one about “exceed[ing] the scope” of otherwise valid consent. Opp. 61. That is mere
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wordplay. Whether NC State claims that its consent was entirely invalid or invalid only as to
particular risks, the same analysis applies. This is not a case where Old Monsanto gained entry to
land and then undertook other, “subsequent wrongful acts in excess or abuse of [its] authority to
enter.” Keyzer v. Amerlink, Ltd., 173 N.C. App. 284, 290, 618 S.E.2d 768, 772 (2005) (emphasis
added).

Second, there was no alleged trespass by Defendants, because NC State does not allege that
Old Monsanto had any ability to control the PCB-containing materials when they were
incorporated into Poe Hall. See Br. 27. NC State again attempts to eschew any “control”
requirement—here, in favor of a “knowledge . . . to a substantial degree of certainty” standard it
purports to derive from cases applying comment i of “the Restatement (Second) of Torts § 158,”
Opp. 64-65. But the complaint does not allege facts showing that Old Monsanto knew to a
substantial degree of certainty that PCBs would be used at Poe Hall, much less in ways that allowed
elevated levels to be released decades later. And NC State conflates two distinct requirements—
mens rea and conduct. In describing the substantial-certainty standard for mens rea, the
Restatement takes the separate element of control as a given: “The actor” may engage in a trespass
“by throwing, propelling, or placing a thing” on the land or by “pil[ing] sand” close to a property
line with knowledge to a substantial certainty that gravity will cause it to fall. Restatement
(Second) of Torts § 158 cmt. 1 (1965) (emphases added). The Restatement does not suggest
liability to a third party (much less a manufacturer) for someone else throwing or piling items
outside the defendant’s control. Thus, regardless of mental state, lack of post-sale control
precludes imposing trespass liability on a manufacturer for downstream conduct. See Br. 27

(collecting cases).

24



E. NC State’s opposition underscores the deficiencies in its misrepresentation
claims (Counts 7-9).

NC State does not dispute that its fraud, negligent misrepresentation, and unfair trade
practices claims each require it to plead “with particularity” both a false representation of fact and
NC State’s reasonable reliance on that representation. Opp. 66—68; see N.C. R. Civ. P. 9(b). NC
State cannot carry that burden. See Br. 29-31.

First, NC State’s opposition narrows its claim to three statements from a 1949 product
brochure and a 1960 bulletin—namely, that “Aroclors are non-volatile,” that they “have not
presented industrial toxicological problems,” and that they create “no primary irritancy or
sensitization” upon contact with skin. Opp. 69 (quoting Compl. 4 57-58). (NC State thus
apparently renounces any reliance on other complaint allegations that Defendants identified as
non-actionable. See Br. 29.) Even assuming these statements could be actionable, NC State falls
far short of pleading reliance with particularity because its complaint does not identify who
specifically “relied on each statement” or when they supposedly did so. Xia Bi v. McAuliffe, 927
F.3d 177, 18487 (4th Cir. 2019); see Br. 29. NC State nowhere identifies the specific individuals
who even viewed—much less relied on—these statements in constructing Poe Hall, gesturing only
at unnamed “agents who constructed Poe Hall.” Opp. 69. NC State thus cannot explain how it
relied on these alleged statements in constructing Poe Hall years later.

Instead, NC State principally contends that it need not identify any specific individual who
relied on Old Monsanto’s statements. But settled law forecloses that contention: Plaintiffs must
plead their “reasonable reliance” with particularity. Foley v. L & L Int’l, Inc., 88 N.C. App. 710,
715, 364 S.E.2d 733, 736 (1988); see also Xia Bi, 927 F.3d at 184-87. NC State’s supposedly
contrary cases are inapposite. In Horizon Forest Prods., L.P. v. Flowers Flooring, LLC, 924

S.E.2d 37 (N.C. Ct. App. Nov. 5, 2025), there was no question who relied on the misstatement (a
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bad check) at issue there—it was the plaintiff himself, who “tried to cash” the check. Id. at 39.
And Head, 371 N.C. at 9, 812 S.E.2d at 837, merely recited the summary-judgment standard in
adjudicating a fraud claim. That case says nothing about what a plaintiff must allege in its
complaint to satisfy Rule 9(b).

With no answer on the law, NC State asks the Court to excuse its pleading failure as a
matter of “equity.” Opp. 68. No case supports that extraordinary request, and it only cements the
inadequacy of NC State’s complaint.

Second, NC State also alleges no facts to support its conclusory assertion that its “agents”
relied upon the allegedly misleading statements. Opp. 69. NC State objects that it need not plead
a “formal agency relationship” under “North Carolina’s system of notice pleading,” which
purportedly entitles it to “discovery” on its agency theory. Opp. 69-70. It is hard to see why NC
State would require “discovery” from Defendants to plead an agency relationship with its own
contractors. More fundamentally, the element of reasonable reliance for a fraud claim—including
any allegation of agency—is subject to Rule 9(b)’s heightened particularity standard. See Br. 28—
30 (citing Foley, 88 N.C. App. at 715, 364 S.E.2d at 736; Woods v. Maytag Co., 807 F. Supp. 2d
112,121 (E.D.N.Y. 2011)). NC State leaves this point unrebutted.

Finally, NC State cannot explain how its contractors could reasonably have relied on
statements from 1949 and 1960 when constructing a building in 1970. Br. 30. It asserts that a
“similar set of facts” was at issue in State ex rel. Stein v. EIDP, Inc., No. 20-CVS-5612, 2023 WL
2326101 (N.C. Super. Ct. Mar. 2, 2023). Opp. 70. But that case did not address a decades-long
delay between the statements and the supposed reliance, much less whether any such reliance could
be reasonable. That decision therefore cannot salvage NC State’s meritless misrepresentation

claims.
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F. NC State’s efforts to stretch the Oil Act are implausible (Count 10).

NC State’s Oil Act claim fails for three independent reasons: (1) NC State lacks statutory
authority to enforce the Act; (2) Old Monsanto lacked “control” over the PCB-containing products
installed in Poe Hall; and (3) Old Monsanto did not “discharge” PCBs onto state lands. See Br.
31-35. On each of these points, NC State’s responses lack merit.

First, with no plausible cause of action under the plain language of the Oil Act, NC State
contends that any public entity can sue under the Oil Act without a cause of action. Opp. 73. No
law supports that notion. A state entity has “only such powers as have been lawfully delegated to
it by the Legislature,” Carolinas-Virginias Ass 'n of Bldg. Owners & Managers v. Ingram, 39 N.C.
App. 688, 692, 251 S.E.2d 910, 913 (1979), and the question whether a statute “authorize[s] the
[state entity] to maintain an action” amounts to whether it has a “cause of action,” District of
Columbia v. ExxonMobil Oil Corp., 172 A.3d 412, 427,435 (D.C. 2017).

NC State has no such authorization here. See Br. 32. It quotes the Oil Act’s “purpose” to
empower state agencies “to promote the health, safety, and welfare” of the State’s citizens, Opp.
73 (quoting N.C. Gen. Stat. § 143-215.76), but a generic purpose statement is not a free-for-all
conferral of enforcement authority. The Act empowers specific state agencies to sue; it does not
vest every state entity of any stripe with the power to bring environmental enforcement actions.
E.g., N.C. Gen. Stat. §§ 143-215.78 (Department of Environmental Quality), 143-215.79 (North
Carolina Environmental Management Commission), 143-215.88A(a) (Attorney General). The
express delegation of authority to specific state agencies excludes an implicit delegation to others.
See Evans v. Diaz, 333 N.C. 774, 779-80, 430 S.E.2d 244, 247 (1993) (negative implication
canon).

Falling back, NC State argues that section 143-215.93 creates a cause of action. But section
143-215.93 simply applies a strict-liability standard for discharges that have already “ente/red]
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the waters of the State.” N.C. Gen. Stat. § 143-215.93 (emphasis added). Here, NC State alludes
only to vague “threat[s]” to groundwater, Compl. {9 39, 219, but that would not state a section 143-
215.93 claim even if it conferred a cause of action.

Regardless, section 143-215.93 confers no such right. Nothing in section 143-215.93
reflects “explicit language” that “specifically authorize[s]” this suit. United Daughters of the
Confederacy v. City of Winston-Salem ex rel. Joines, 383 N.C. 612, 638, 881 S.E.2d 32, 52 (2022).
When the General Assembly intended to provide a judicially enforceable right of action in the Oil
Act, it did so expressly: “Any injured party under this Part may bring a civil action for damages.”
N.C. Gen. Stat. § 143-215.94FF(b) (“Part” concerning offshore drilling discharges). It used no
similar language in section 143-215.93.

Second, NC State’s Oil Act claim also fails because Old Monsanto lacked “control” over
any PCBs immediately prior to discharge. N.C. Gen. Stat. § 143-215.77(5). “Control . . . shall
mean, but shall not be limited to . . . transferring, storing, or transporting oil or other hazardous
substances immediately prior to” discharge. I/d. NC State does not contend that Old Monsanto
undertook any such activities immediately prior to discharge. See Br. 33-34.

NC State instead reads the phrase “shall not be limited” as a license to ignore the statutory
definition altogether and construes “control” to cover any emission merely “caused” by ‘“the
manufacturer of the hazardous substance.” Opp. 77. That remarkably broad view just repeats the
same no-control argument NC State presses for its meritless nuisance claims. See Opp. 54, 56
(nuisance ‘“does not require ... control,” but only that injuries be “caused by a product ...
manufactur[ed]” by the defendant). An inclusive definition is no basis for discarding a statutory
requirement altogether. See State ex rel. Utilities Comm’n v. Env’t Def. Fund, 214 N.C. App. 364,

36667, 716 S.E.2d 370, 372 (2011) (recognizing that courts must still look to the text’s “plain
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meaning” when the word “include” precedes a list). Even in an inclusive definition, a list cannot
be construed to include terms lacking the defining essence of the other terms in the list.

NC State cites nothing for the implausible premise that manufacturers “control” their
products in perpetuity after the products enter the stream of commerce. To the contrary, NC State’s
cited cases (Opp. 55-56) confirm that a defendant may be liable only if it controls the hazardous
substance “immediately prior to its discharge.” Jordan, 116 N.C. App. at 162, 447 S.E.2d at 495;
see Ellison v. Gambill Oil Co., Inc., 186 N.C. App. 167, 171, 650 S.E.2d 819, 822 (2007) (finding
“control . . . immediately prior to the leak™), aff’d, 363 N.C. 364, 677 S.E.2d 452 (Mem) (2009).
There is no such allegation here.

Finally, NC State’s Oil Act claim fails for a third reason: Old Monsanto did not
“discharge” PCBs in Poe Hall. See N.C. Gen. Stat. § 143-215.77(4) (defining “discharge” as “any
emission, spillage, leakage, pumping, pouring, emptying, or dumping of oil or other hazardous
substances”). The alleged passive release of PCBs from Poe Hall over decades does not qualify
as the sort of “active conduct” required for a discharge. Br. 34-35. NC State’s only response is
the same irrelevant refrain that the definition of “discharge” is “non-exhaustive” and inclusive,
Opp. 77, which fails for the reasons stated.

G. NC State cannot seek indemnity for hypothetical future liabilities or for EPA
compliance costs (Count 11).

NC State’s indemnity claims for hypothetical future liabilities and for EPA compliance

costs fail on multiple levels. See Br. 35-37.

1. NC State’s indemnity claim for future hypothetical liabilities fails.
NC State’s claim for future workers’ compensation expenses is squarely barred by North
Carolina’s workers’ compensation statute, N.C. Gen. Stat. § 97-10.2(c), and by established

common-law principles. NC State’s responses only confirm that the claim warrants dismissal.
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First, the workers’ compensation statute requires that an employer first file a “written
admission of liability” with the Industrial Commission before it may sue a third party. N.C. Gen.
Stat. § 97-10.2(c); see Br. 35. NC State contends that this requirement applies only to suits “to
enforce liability” for “specific workers’ compensation claim[s],” and not to NC State’s
“declaratory judgment” claim for any existing or future claims. Opp. 79 (emphasis added). That
is not plausible. The declaratory judgment statute simply “creates a new remedy” and does not
alter any “legal rights and obligations.” State ex rel. Edmisten v. Tucker, 312 N.C. 326, 348, 323
S.E.2d 294, 308 (1984). It thus cannot be used to “bypass” otherwise applicable “statutory
procedures.” Porter v. N.C. Dep’t of Ins., 40 N.C. App. 376, 379-80, 253 S.E.2d 44, 46 (1979).
NC State’s novel view that an employer could sidestep the written-admission requirement through
a declaratory-judgment action would render the Industrial Commission’s statutory role irrelevant.*

Second, NC State’s efforts to avoid common-law accrual principles fare no better. See Br.
36. NC State has not pleaded the necessary elements for an implied-indemnity claim in light of
the “well-established” rule that “a separate action for indemnity may not be commenced until after
payment and satisfaction of the debt.” Vogel v. Health Scis. Found., Inc., No. COA13-303, 2013
WL 6234949, at *4 (N.C. Ct. App. Dec. 3, 2013) (unpublished) (citing cases).

NC State responds that a party may seek implied indemnity whenever “an actual
controversy exists between the parties.” Opp. 80. But NC State mistakenly derives that supposed
rule from cases concerning a court’s subject-matter jurisdiction to consider express indemnity

based on an insurance contract—not what a party must show to seek implied indemnity based on

4 Blair Concrete Servs., Inc. v. Van Allen Steel Co., 152 N.C. App. 215, 566 S.E.2d 766
(2002), lends no help for this view. See Opp. 79. That case applied section 97-10.2(c)’s written-
admission requirement against an employer who sought to impose liability on third parties for
specific workers’ compensation claims, but it nowhere suggested that the prohibition is /imited to
such situations.
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an alleged fort. See id. (citing Smith v. Nationwide Mut. Ins. Co., 97 N.C. App. 363, 369, 388
S.E.2d 624, 628 (1990) (insurance policy), rev’'d on other grounds, 328 N.C. 139, 400 S.E.2d 44
(1991); Metro. Prop. & Cas. Ins. Co. v. Caviness, 124 N.C. App. 760, 762, 478 S.E.2d 665, 667
(1996) (same)). This case involves the latter, and NC State cannot satisfy the “well-established”
requirements applicable here. Vogel, 2013 WL 6234949, at *4.

2. NC State’s indemnity claim for EPA compliance costs fails.

NC State also cannot save its indemnity claim for EPA compliance costs. North Carolina
law permits implied indemnity claims only between joint tortfeasors, and only after one of the
tortfeasors has already paid a judgment. See Kaleel Builders, Inc. v. Ashby, 161 N.C. App. 34, 38,
587 S.E.2d 470, 474 (2003). NC State and Old Monsanto were not joint tortfeasors as to the EPA,
and NC State has not paid a “judgment” to the agency. Br. 37.

NC State reimagines the law in asserting that “an implied indemnity claim may be brought
based on an administrative agency’s order legally requiring a passive tortfeasor to pay” costs that
are allegedly “the responsibility of an active tortfeasor.” Opp. 80-81. NC State cites no North
Carolina case to support its more permissive rule, and its two out-of-state cases rejected claims for
implied indemnity. See Cooley v. Pine Belt Oil Co., 334 So. 3d 118, 130 (Miss. 2022); Clean
Harbors, Inc. v. CBS Corp., No. 10-2017-KHV, 2010 WL 11627434, at *3 (D. Kan. Sept. 16,
2010).

Lastly, NC State again falls back to unsupported appeals to “equit[y]” and “fairness.” Opp.
81-82. But NC State identifies nothing unfair about holding it to the law’s requirements. Its

indemnity claims fail.
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IV.  NC State offers no persuasive reason to allow this case to proceed while the EPA
oversees alleged remedial efforts at Poe Hall.

If the Court does not dismiss the complaint, the Court should stay this case pending the
EPA’s oversight of the remediation efforts at Poe Hall. Br. 39-40. NC State admits that the EPA
is currently “providing regulatory oversight,” Opp. 84, and it has explicitly requested an award of
“EPA-directed compliance costs,” Compl. 59. That amply justifies a stay: The EPA’s oversight
implicates the scope of NC State’s requested relief and thus could “clarify the issues to be
resolved” here. N.C. Chiropractic Ass’n, Inc. v. Aetna Cas. & Sur. Co., 89 N.C. App. 1, 9, 365
S.E.2d 312, 317 (1988).

NC State’s responses miss the mark. It observes that there is no ongoing formal EPA
“proceeding,” Opp. 84, but its own cases confirm that no “proceeding” is required to invoke the
agency’s primary jurisdiction: The primary-jurisdiction doctrine applies even when a party has
“elected not to file” anything with the agency. Coker v. DaimlerChrysler Corp., No. 01-CVS-
1264, 2004 WL 32676, at *4-5 (N.C. Super. Ct. Jan. 5, 2004) (cited at Opp. 83). NC State also
attempts to cabin the doctrine to “particularly complex cases.” Opp. 83. But “North Carolina
courts” are more deferential: They “tend to defer to the agency and apply the doctrine in cases
that involve a matter that falls within an agency’s expertise.” Coker, 2004 WL 32676, at *5.

Contrary to NC State’s contention, this case is far from “identical” to Inhold, LLC v.
PureShield, Inc., No. 20-CVS-4841, 2020 WL 5646605 (N.C. Super. Ct. Sept. 22, 2020). Opp.
84. Inhold involved an alleged theft of trade secrets for manufacturing pesticide products. The
“EPA’s revocation proceeding” there to consider the validity of the defendant’s product
registration was wholly irrelevant to whether the defendant stole the trade secrets. Inhold, 2020

WL 5646605, at *5. Here, in contrast, the EPA will undoubtedly resolve “some aspect of some
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question arising in the proceeding before the court,” id.—the scope of “EPA-directed”
remediation, Compl. 59.
For these reasons and those in Defendants’ opening brief, a stay is warranted.

CONCLUSION

The amended complaint should be dismissed with prejudice. Alternatively, this action

should be stayed pending the exercise of the EPA’s primary jurisdiction.
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