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NOW COMES Plaintiff North Carolina State University (“NC State”), by and 

through the undersigned counsel, presenting this brief in opposition to the Motion to 

Dismiss1 and Motion to Stay of Defendants Monsanto Company (“Monsanto”) and 

Pharmacia LLC (“Pharmacia”) (referred to collectively as “Monsanto”). 

  

 
1 While Monsanto’s Motion to Dismiss states that it is brought pursuant to Rules 12(b)(1) and 
12(b)(6), Monsanto relies on the reasons set forth in its brief, which includes no reference to 
Rule 12(b)(1) or personal jurisdiction. 

STATE OF NORTH CAROLINA 
 
WAKE COUNTY 
 

IN THE GENERAL COURT OF 
JUSTICE 

SUPERIOR COURT DIVISION 
25CV034830-910 

 
NORTH CAROLINA STATE 
UNIVERSITY, 
 

Plaintiff, 
 

v. 
 
MONSANTO COMPANY, and 
PHARMACIA LLC, 
 

Defendants. 
 

 
 
 
 
 

PLAINTIFF’S BRIEF IN 
OPPOSITION TO DEFENDANTS’ 

MOTION TO DISMISS AND 
MOTION TO STAY 

 

Electronically Filed Date: 2/26/2026 3:09 PM  Wake County Clerk of Superior Court



ii 
 

TABLE OF CONTENTS 

PAGE 

INTRODUCTION .......................................................................................................... 1 
FACTUAL BACKGROUND .......................................................................................... 2 

I. Health Effects of PCBs. ................................................................................. 2 
II. PCBs in Poe Hall. .......................................................................................... 4 
III. Monsanto’s Misrepresentations, Concealment of Known Hazards, and the 

Resulting PCB Contamination. ..................................................................... 7 
IV. The Impact of Monsanto’s Misrepresentations and Concealments on Poe 

Hall. .............................................................................................................. 11 
LEGAL STANDARD FOR A 12(b)(6) DISMISSAL .................................................... 16 
ARGUMENT ................................................................................................................ 17 

I. The Statute of Repose Is Inapplicable to NC State. ................................... 17 
A. The Product Liability Statute of Repose Is Inapplicable to NC State. 19 
B. The Statute of Repose for NC State’s OPHSCA Claim Is Inapplicable.

 ................................................................................................................. 23 
C. Application of the Statute of Repose to NC State’s Implied Indemnity 

Claim Cannot Be Determined on a Motion to Dismiss. ........................ 24 
D. The Relevant Statutes of Limitation Are Likewise Inapplicable to NC 

State. ....................................................................................................... 26 
II. The Economic Loss Doctrine Does Not Apply to NC State’s Claims. ........ 29 
III. NC State States Cognizable Claims for Every Cause of Action Asserted in 

Its Amended Complaint............................................................................... 36 
A. Monsanto’s blanket attack on proximate cause fails. ........................... 36 
B. NC State Has Pled an Inadequate Design Claim Under N.C. Gen. Stat. 

§ 99B-6 (Count 3). ................................................................................... 38 
C. NC State States a Claim for Failure to Warn Under N.C. Gen. Stat. § 

99B-5 (Count 4). ..................................................................................... 43 
D. NC State States a Claim for Negligence (Count 5). .............................. 47 
E. NC State States Claims for Nuisance (Counts 1 and 2). ...................... 53 
F. NC State States a Claim for Trespass because Defendants Caused 

PCBs to Enter Upon Its Property (Count 6). ........................................ 58 
G. NC State has adequately pled fraud, negligent misrepresentation, and 

unfair trade practices (Counts 7–9). ...................................................... 65 



iii 
 

H. NC State has adequately pled its Oil Pollution and Hazardous 
Substances Control Act claim (Count 10). ............................................. 72 

I. NC State has the right to seek indemnification for future liabilities and 
for EPA compliance costs (Count 11). .................................................... 78 

PRIMARY JURISDICTION ........................................................................................ 82 
CONCLUSION ............................................................................................................. 85 
 

  



iv 
 

TABLE OF AUTHORITIES 

 Page(s) 

Cases 

ABC Servs., LLC v. Wheatly Boys, LLC, 
259 N.C. App. 425, 817 S.E.2d 397 (2018) ....................................................... 62, 63 

Acosta v. Byrum, 
180 N.C. App. 562, 638 S.E.2d 246 (2006) ............................................................. 17 

Addison Cent. Sch. Dist. v. Monsanto Co., 
No. 2:23-cv-00164, 2024 WL 4348194, at *9 (D. Vt. Sept. 30, 2024) .............. 54, 57 

AMEC Env't & Infrastructure, Inc. v. Structural Assocs., Inc., 
No. 7:13-CV-21-BO, 2015 WL 1000766 (E.D.N.C. Mar. 5, 2015) ......................... 77 

Arrowood v. Gen. Motors Corp., 
539 F.2d 1321 (4th Cir. 1976) ................................................................................ 21 

Bernick v. Jurden, 
306 N.C. 435, 293 S.E.2d 405 (1982) ............................................................... 42, 48 

Biddix v. Henredon Furniture Indus., Inc., 
76 N.C. App. 30, 331 S.E.2d 717 (1985) ................................................................. 75 

Blair Concrete Servs., Inc. v. Van-Allen Steel Co., 
152 N.C. App. 215, 566 S.E.2d 766 (2002) ............................................................. 80 

Block v. Person County, 
141 N.C. App. 273, 540 S.E.2d 415 (2000) ............................................................. 17 

Bradley v. Lewis Motors, Inc., 
12 N.C. App. 685, 686-87, 184 S.E.2d 397, 399 (1971) .......................................... 21 

Braswell v. Colonial Pipeline Co., 
395 F. Supp. 3d 641 (M.D.N.C. 2019) .................................................................... 24 

Brown v. Lumbermens Mut. Cas. Co., 
90 N.C. App. 464, 369 S.E.2d 367 (1988), aff'd, 326 N.C. 387, 390 
S.E.2d 150 (1990) .................................................................................................... 18 

BSK Enters., Inc. v. Beroth Oil Co., 
246 N.C. App. 1, 783 S.E.2d 236 (2016) ..................................................... 50, 54, 55 



v 
 

Burlington Sch. Dist. v. Monsanto Co., 
No. 2:22-cv-215, 2023 WL 4175344 (D. Vt. June 26, 2023) ............................ 54, 65 

Button v. Level Four Orthotics & Prosthetics, 
380 N.C. 459, 869 S.E.2d 257 (2022) ..................................................................... 17 

Byers v. Standard Concrete Prods. Co., 
268 N.C. 518, 151 S.E.2d 38 (1966) ................................................................. 52, 53 

Calliste v. City of Charlotte, 
695 F. Supp. 3d 708 (W.D.N.C. 2023), aff’d, No. 23-2158, 2025 WL 
1743510 (4th Cir. June 24, 2025) ............................................................... 49, 50, 53 

Carlisle v. Keith, 
169 N.C. App. 674, 614 S.E.2d 542 (2005) ............................................................. 16 

Charlotte Motor Speedway, Inc. v. Tindall Corp., 
195 N.C. App. 296, 672 S.E.2d 691 (2009) ............................................................. 82 

Christmas v. Cabarrus County, 
192 N.C. App. 227, 664 S.E.2d 649 (2008) ............................................................... 2 

City of Boston v. Smith & Wesson Corp., 
No. 199902590, 2000 WL 1473568 (Mass. Super. Ct. July 13, 2000) ................... 57 

City of Cincinnati v. Baretta U.S.A. Corp., 
768 N.E.2d 1136 (Ohio 2002) ................................................................................. 57 

City of Gary v. Smith & Wesson Corp., 
801 N.E.2d 1222 (Ind. 2003) .................................................................................. 57 

City of Greensboro v. Morse, 
197 N.C. App. 624, 677 S.E.2d 505 (1999) ....................................................... 21, 27 

Clean Harbors, Inc. v. CBS Corp., 
No. 10-2017-KHV, 2010 WL 11627434 (D. Kan. Sept. 16, 2010) ......................... 81 

Coker v. DaimlerChrysler Corp., 
No. 01 CVS 1264, 2004 WL 32676, at *5 (N.C. Super. Ct. Jan. 5, 
2004) ........................................................................................................................ 84 

Cooley v. Pine Belt Oil Co., 
334 So. 3d 118 (Miss. 2022) .................................................................................... 81 

Crescent Univ. City Venture, LLC v. Trussway Mfg., Inc., 
376 N.C. 54, 852 S.E.2d 98 (2020) ......................................................................... 30 



vi 
 

Demarco v. Charlotte-Mecklenburg Hosp. Auth., 
208 N.C. App. 334, 836 S.E.2d 322 (2019) ............................................................. 37 

Desnick v. American Broadcasting Cos., 
44 F.3d 1345 (7th Cir. 1995) .................................................................................. 60 

Dew v. E.I. du Pont de Nemours & Co., 
No. 5:18-CV-73-D, 2025 WL 1174727 (E.D.N.C. Mar. 31, 2025) .......................... 65 

DeWitt v. Eveready Battery Co., 
144 N.C. App. 143, 154, 550 S.E.2d 511, 518 (2001) ................................. 39, 40, 45 

Dickey v. Atl. Coast Line R.R., 
196 N.C. 726, 147 S.E. 15 (1929) ........................................................................... 52 

Douglas v. Nationwide Mut. Ins. Co., 
54 N.C. App. 334, 283 S.E.2d 166 (1981) ............................................................... 61 

Dove v. Harvey, 
168 N.C. App. 687, 608 S.E.2d 798 (2005) ............................................................. 37 

Eason v. Cleveland Draft House, LLC, 
No. COA08-684, 2009 WL 676951 (N.C. Ct. App. Mar. 17, 2009) ........................ 46 

Elliott v. Muehlbach, 
173 N.C. App. 709, 620 S.E.2d 266 (2005) ............................................................. 55 

Ellison v. Gambill Oil Co., 
186 N.C. App. 167, 650 S.E.2d 819 (2007), aff’d, 363 N.C. 364, 677 
S.E.2d 452 (2009) .............................................................................................. 76, 77 

Erickson v. Pharmacia LLC, 
31 Wash. App. 2024, aff'd in part, rev'd in part, 578 P.3d 306 
(Wash. 2025) ........................................................................................................... 48 

Erickson v. Pharmacia LLC, 
578 P.3d 306 (Wash. 2025), as amended on denial of reconsideration 
(Jan. 21, 2026) ........................................................................................................ 19 

F.S. Royster Guano Co. of Virginia v. Lumber Co., 
84 S.E. 346 (N.C. 1915) .......................................................................................... 58 

Food Lion Inc. v. Cap. Cities/ABC, Inc., 
194 F.3d 505 (4th Cir. 1999) ...................................................................... 60, 61, 64 

Gaston Bd. of Realtors, Inc. v. Harrison, 
311 N.C. 230, 316 S.E.2d 59 (1984) ....................................................................... 82 



vii 
 

Head v. Gould Killian CPA Grp., P.A., 
371 N.C. 2, 812 S.E.2d 831 (2018) ................................................................... 67, 69 

Hiatt v. Burlington Indus., Inc., 
55 N.C. App. 523, 286 S.E.2d 566 (1982) ............................................................... 30 

Hoffman v. Vulcan Materials Co., 
91 F. Supp. 2d 881 (M.D.N.C. 1999) ................................................................ 63, 64 

Holton v. Holton, 
258 N.C. App. 408, 813 S.E.2d 649 (2018) ....................................................... 15, 29 

Horizon Forest Prod., L.P. v. Flowers Flooring, LLC, 
924 S.E.2d 37 (N.C. Ct. App. 2025) .................................................................. 67, 69 

Horne v. Town of Blowing Rock, 
223 N.C. App. 26, 31, 732 S.E.2d 614, 618 (2012) ................................................. 15 

State ex rel. Howes v. W.R. Peele, Sr. Tr., 
876 F. Supp. 733 (E.D.N.C. 1995) .................................................................... 55, 58 

Hunter v. Guardian Life Ins. Co. of Am., 
162 N.C. App. 477, 593 S.E.2d 595 (2004) ................................................. 29, 67, 68 

Ileto v. Glock Inc., 
349 F.3d 1191 (9th Cir. 2003) ................................................................................ 57 

Inhold, LLC v. PureShield, Inc., 
No. 20 CVS 4841, 2020 WL 5646605 (N.C. Super. Ct. Sept. 22, 
2020)  
 ............................................................................................................... 29, 83, 84, 85 

J&P Dickey Real Est. Ltd. P’ship v. Northrop Grumman Guidance & 
Elecs. Co., 
No. 2:11cv37, 2012 WL 925015 (W.D.N.C. Mar. 19, 2012) ................................... 24 

James v. Arms Tech., Inc., 
820 A.2d 27 (N.J. Super. Ct. 2003) ........................................................................ 56 

Jenkins v. Wheeler, 
69 N.C. App. 140, 316 S.E.2d 354 (1984) ............................................................... 17 

Delaware ex rel. Jennings v. Monsanto Co., 
299 A.3d 372 (Del. 2023) ........................................................................................ 54 

John v. Robbins, 
764 F. Supp. 379 (M.D.N.C. 1991) ......................................................................... 68 



viii 
 

Johnson v. First Union Corp., 
128 N.C. App. 450, 496 S.E.2d 1 (1998) ................................................................. 83 

Jordan v. Foust Oil Co., 
116 N.C. App. 155, 447 S.E.2d 491 (1994) ...................................................... passim 

Kaplan v. Prolife Action League of Greensboro, 
111 N.C. App. 1, 431 S.E.2d 828 (1993) ................................................................. 55 

Kemp v. Spivey, 
166 N.C. App. 456, 602 S.E.2d 686 (2004) ............................................................. 16 

Keyzer v. Amerlink, Ltd., 
173 N.C. App. 284, 618 S.E.2d 768 (2005) ............................................................. 60 

Land v. Tall House Building Co., 
165 N.C. App. 880, 602 S.E. 2d 1 (2004) ................................................................ 33 

Lannan v. Bd. of Governors of Univ. of N.C., 
285 N.C. App. 574, 879 S.E.2d 290 (2022) ............................................................. 22 

Leech v. State, 
922 S.E.2d 732 (N.C. Ct. App. 2025) ................................................................ 14, 29 

Est. of Long ex rel. Long v. Fowler, 
270 N.C. App. 241, 841 S.E.2d 290 (2020) ............................................................. 37 

Longo v. Trojan Horse Ltd., 
992 F. Supp. 2d 612 (E.D.N.C. 2014) ............................................................... 83, 85 

Lord v. Customized Consulting Specialty, Inc., 
182 N.C. App. 635, 643 S.E.2d 28 (2007) ............................................................... 35 

Ludlum v. State, 
227 N.C. App. 92, 742 S.E.2d 580 (2013) ............................................................... 22 

Manzoeillo v. PulteGroup, Inc., 
289 N.C. App. 720, S.E.2d 409 (2023) .............................................................. 50, 52 

Mayor & City Council of Baltimore v. Monsanto Co., 
No. RDB-19-0483, 2020 WL 1529014 (D. Md. Mar. 31, 2020) ....................... passim 

McDowell v. Davis, 
33 N.C. App. 529, 235 S.E.2d 896 (1977), overruled on other grounds 
by Johnson v. Ruark Obstetrics & Gynecology Assocs., P.A., 327 
N.C. 283, 395 S.E.2d 85 (1990) .............................................................................. 64 



ix 
 

In re Mentor Corp. Obtape Transobturator Sling Prods. Liab. Litig., 
No. 4:08-MD-2004 (CDL), 2016 WL 873854 (M.D. Ga. Mar. 4, 2016) ............ 19, 20 

Metro. Prop. & Cas. Ins. Co. v. Caviness, 
124 N.C. App. 760, 478 S.E.2d 665 (1996) ............................................................. 81 

Michael v. Huffman Oil Co., 
190 N.C. App. 256, 661 S.E. 2d 1 (2008) ................................................................ 77 

Milwaukee Metropolitan Sewerage District v. Monsanto Co., 
No. 2023CV007313, Dkt. 86 (Wis. Cir. Ct. June 28, 2024) ................................... 15 

Moore v. Coachmen Indus. Inc., 
129 N.C. App. 389, 499 S.E.2d 772 (1998) ....................................................... 30, 32 

Morgan v. Cavalier Acquisition Corp., 
111 N.C. App. 520, 432 S.E.2d 915 (1993) ............................................................. 45 

N.C. Chiropractic Ass’n, Inc. v. Aetna Cas. & Sur. Co., 
89 N.C. App. 1, 365 S.E.2d 312 (1988) ................................................................... 83 

N.C. State Ports Auth. v. Lloyd A. Fry Roofing Co., 
294 N.C. 73, 240 S.E.2d 345 (1978) ....................................................................... 20 

Nat’l Prop. Invs, VIII v. Shell Oil Co., 
950 F. Supp. 710 (E.D.N.C. 1996) .......................................................................... 20 

New Bern Assocs. v. Celotex Corp., 
87 N.C. App. 65, 359 S.E.2d 481 (1987) ........................................................... 25, 26 

New Dunn Hotel, LLC v. K2M Design, Inc., 
No. 5:20-CV-107-FL, 2021 WL 1910033 (E.D.N.C. May 12, 2021) ....................... 36 

Nix v. Chemours Co. FC, LLC, 
456 F. Supp. 3d 748 (E.D.N.C. 2019) ............................................................... 50, 58 

Parker v. Colson, 
266 N.C. App. 183, 831 S.E.2d 102 (2019) ............................................................. 50 

Phillips 66 Co. v. Lofton, 
94 So. 3d 1051 (Miss. 2012) .................................................................................... 41 

Port of Portland v. Monsanto Co., 
No. 3:17-cv-00015-PK, 2017 WL 4236561 (D. Or. Sept. 22, 2017) ....................... 72 

Powell v. Wold, 
88 N.C. App. 61, 362 S.E.2d 796 (1987) ........................................................... 67, 71 



x 
 

Provectus Biopharmaceuticals, Inc. v. RSM US LLP, 
No. 17 CVS 10396, 2018 ................................................................................... 32, 35 

Illinois ex rel. Raoul v. Monsanto Co., 
No. 1:22-cv-05339, 2023 WL 3292591 (N.D. Ill. May 5, 2023) .................. 48, 54, 65 

Ray v. N.C. Dep’t of Transp., 
366 N.C. 1, 727 S.E.2d 675 (2012) ......................................................................... 22 

Red Hill Hosiery Mill, Inc. v. MagneTek, Inc., 
138 N.C. App. 70, 530 S.E.2d 321 (2000) ............................................................... 42 

Reece v. Homette Corp., 
110 N.C. App. 462, 429 S.E.3d 768 (1993) ............................................................. 32 

Roberts v. Rich Foods, Inc., 
654 A.2d 1365 (N.J. 1995) ...................................................................................... 41 

Rowan Cnty. Bd. of Educ. v. U.S. Gypsum Co., 
332 N.C. 1, 418 S.E.2d 648 (1992) .................................................................. passim 

Rowan Cnty. Bd. of Educ. v. U.S. Gypsum Co., 
87 N.C. App. 106, 359 S.E.2d 814 (1987) ......................................................... 21, 27 

Rudd v. Electrolux Corp., 
982 F. Supp. 355 (M.D.N.C. 1997) ......................................................................... 64 

S.C. Telecomm. Grp. Holdings v. Miller Pipeline LLC, 
248 N.C. App. 243, 788 S.E.2d 634 (2016) ............................................................. 63 

Safety Mutual Casualty Corp. v. Spears, Barnes, Baker, Wainio, Brown 
& Whaley, 
104 N.C. App. 467, 409 S.E. 2d 736 (1991) ............................................................ 80 

Saine v. State, 
210 N.C. App. 594, 709 S.E.2d 379 (2011) ............................................................... 1 

Singleton v. Haywood Elec. Membership Corp., 
357 N.C. 623, 588 S.E.2d 871 (2003) ..................................................................... 59 

Sisk v. Abbott Lab’ys, 
No. 1:11cv159, 2012 WL 3155586 (W.D.N.C. June 19, 2012) ......................... 44, 48 

Smith v. Clark/Smoot/Russell, 
796 F.3d 424 (4th Cir. 2015) .................................................................................. 84 



xi 
 

Smith v. Nationwide Mut. Ins. Co., 
97 N.C. App. 363, 388 S.E.2d 624 (1990), rev’d on other grounds, 
328 N.C. 139, 400 S.E.2d 44 (1991) ....................................................................... 81 

Smith v. Selco Prods., Inc., 
96 N.C. App. 151, 385 S.E.2d 173 (1989) ............................................................... 47 

Smith v. VonCannon, 
283 N.C. 656, 197 S.E.2d 524 (1973) ............................................................... 62, 64 

Sparks v. Oxy-Health, LLC, 
134 F. Supp. 3d 961 (E.D.N.C. 2015) ..................................................................... 44 

State v. Everhardt 
203 N.C. 610, 166 S.E. 738 (1932) ......................................................................... 55 

State v. Exxon Mobil Corp., 
406 F. Supp. 3d 420 (D. Md. 2019) .................................................................. 56, 57 

State v. Monsanto Co., 
No. 23-CV-2606, 2024 WL 2818695 (Vt. Super. Ct. May 29, 2024) ................ 38, 54 

State v. West, 
293 N.C. 18, 235 S.E.2d 150 (1977) ....................................................................... 22 

Stein v. Asheville City Bd. of Educ., 
360 N.C. 321, 626 S.E.2d 263 (2006) ..................................................................... 49 

State ex rel. Stein v. EIDP, Inc., 
20 CVS 5612, 2023 WL 2326101 (N.C. Super. Mar. 2, 2023) ................... 21, 27, 71 

Sullivan v. Pugh, 
258 N.C. App. 691 S.E2d 117, 120 (2018) .............................................................. 70 

Sutton v. Duke, 
277 N.C. 94, 176 S.E.2d 161 (1970) ....................................................................... 17 

Sykes v. Health Network Sols., Inc., 
372 N.C. 326, 828 S.E.2d 467 (2019) ..................................................................... 17 

Teague v. Johnson & Johnson, Inc., 
578 F. Supp. 3d 743 (E.D.N.C. 2022) ..................................................................... 43 

Terry v. Terry, 
302 N.C. 77, 273 S.E.2d 674 (1981) ....................................................................... 68 



xii 
 

Town of Black Mountain v. Lexon Ins. Co., 
238 N.C. App. 180, 768 S.E.2d 302 (2014) ............................................................. 22 

Town of Lexington v. Pharmacia Corp., 
133 F. Supp. 3d 258 (D. Mass. 2015) ............................................................... 40, 41 

Twitty v. State, 
85 N.C. App. 42, 354 S.E.2d 296 (1987) ................................................................. 55 

Value Health Solutions, Inc. v. Pharmaceutical Research Associates, 
Inc., 
385 N.C. 250, 891 S.E.2d 100 (2023) ............................................................... 72, 73 

Walbridge Aldinger LLC v. Cape Fear Eng’g, Inc., 
No. 7:21-CV-57-FL, 2022 WL 288181 (E.D.N.C. Jan. 31, 2022) ........................... 35 

Walker v. Nicholson, 
257 N.C. 744, 127 S.E.2d 564 (1962) ......................................................... 17, 44, 45 

Walls v. Ford Motor Co., 
No. 1:20-CV-98, 2022 WL 588901, at *9-10 (M.D.N.C. Feb. 25, 2022) ................. 45 

Weiss v. Cont’l Aerospace Techs., Inc., 
298 N.C. App. 293, 914 S.E.2d 66 (2025) ............................................................... 20 

White v. White, 
296 N.C. 661, 252 S.E.2d 698 (1979) ..................................................................... 14 

Willoughby v. Johnston Mem’l Hosp. Auth., 
248 N.C. App. 837 (2016) ................................................................................. 26, 82 

Wilson v. Dryvit Syst., Inc., 
206 F. Supp. 2d 749 (E.D.N.C. 2002) ............................................................... 32, 35 

Wilson v. McLeod Oil Co., 
327 N.C. 491, 398 S.E.2d 586 (1990) ............................................................... 24, 75 

Yadkin Riverkeeper, Inc. v. Duke Energy Carolinas, LLC, 
141 F. Supp. 3d 428 (M.D.N.C. 2015) .................................................................... 85 

Ziglar v. E.I. Du Pont De Nemours & Co., 
53 N.C. App. 147, 280 S.E.2d 510 (1981) ............................................................... 46 

Statutes 

Davis-Bacon Act ........................................................................................................... 84 



xiii 
 

N.C.G.S. § 143-215.75 et seq. ....................................................................................... 75 

N.C. Gen. Stat. 1A-1 .................................................................................................... 14 

N.C. Gen. Stat. 1A-1, 12(b) .......................................................................................... 29 

N.C. Gen. Stat. § 1-46.1 ......................................................................................... 20, 23 

N.C. Gen. Stat. § 1-52(16) ................................................................................ 24, 25, 28 

N.C. Gen. Stat. § 97-10.2(c) ......................................................................................... 79 

N.C. Gen. Stat. § 99B-1(3) ........................................................................................... 53 

N.C. Gen. Stat. § 99B-5 ......................................................................................... 43, 53 

N.C. Gen. Stat. § 99B-5(a) ........................................................................................... 44 

N.C. Gen. Stat. § 99B-5(b) ..................................................................................... 46, 47 

N.C. Gen. Stat. § 99B-6 ......................................................................................... 39, 53 

N.C. Gen. Stat. § 99B-6(a) ........................................................................................... 42 

N.C. Gen. Stat. §§ 116-1(a)–(b), 116-2(4) ...................................................................... 1 

N.C. Gen. Stat. § 116-1(b) ............................................................................................ 74 

N.C. Gen. Stat. § 116-2(4) ............................................................................................ 22 

N.C. Gen. Stat. § 130A-26.3 ........................................................................................ 25 

N.C. Gen. Stat. § 143–215.77(5) .................................................................................. 76 

N.C. Gen. Stat. § 143-215.76 ................................................................................. 50, 74 

N.C. Gen. Stat. § 143-215.77(4) ................................................................................... 78 

N.C. Gen. Stat. § 143-215.83(a) ............................................................................. 74, 78 

N.C. Gen. Stat. §§ 143-215.83(a), -215.84(a), -215.85(a) ............................................ 51 

1971 N.C. Sess. Laws 1971-1157, §§ 1-2 ..................................................................... 23 

1979 N.C. Sess. Laws 1979-654, §§ 2-3, 7-8 .......................................................... 23, 24 

1995 N.C. Sess. Laws 1995-291, §§ 1, 3 ...................................................................... 23 



xiv 
 

2009 N.C. Sess. Laws 2009-420, §§ 1-3 ....................................................................... 23 

2014 N.C. Sess. Laws 2014-17, § 4 .............................................................................. 25 

Oil Pollution and Hazardous Substances Act ............................................................. 50 

Oil Pollution and Hazardous Substances Control Act ............................................... 73 

OPHSCA ................................................................................................................ passim 

OPHSCA, (2) ................................................................................................................ 73 

State Tort Claims Act .................................................................................................. 22 

Toxic Substances Control Act, 15 U.S.C. § 2601 et seq. ............................................... 3 

Other Authorities 

40 C.F.R. Part 761 ......................................................................................................... 4 

N.C. R. Civ. P. 9(b) ....................................................................................................... 67 

N.C. R. Civ. P. 12(b)(6) ......................................................................................... passim 

NC State’s “TENTH CAUSE OF ACTION.” ............................................................... 75 

report to NC State on February 8, 2024. Aroclor-1262 ................................................ 5 

Restatement (Second) of Torts .................................................................................... 63 

Restatement (Second) of Torts § 158 .................................................................... 64, 66 

Restatement (Second) of Torts § 158(a) (A.L.I. 1965) ................................................ 64 

Restatement (Second) of Torts § 158 cmt. b. Importantly ......................................... 64 

Rule 12(b) ..................................................................................................................... 14 

Rule 12(c) ..................................................................................................................... 15 

Rule 56 ......................................................................................................................... 16 

 
 



1 

INTRODUCTION 

NC State, a constituent institution of the University of North Carolina, is 

“dedicated to the service of North Carolina and its people” and shoulders as its 

“primary responsibility” the “[t]eaching, or instruction” of North Carolina students. 

N.C. Gen. Stat. §§ 116-1(a)–(b), 116-2(4); see also Saine v. State, 210 N.C. App. 594, 

604–05, 709 S.E.2d 379, 388 (2011) (“[e]ducating North Carolinians certainly 

promotes the welfare of our State”). NC State has been detrimentally impacted by 

years of Monsanto’s polychlorinated biphenyl (“PCB”) products furnished directly 

into this State despite Monsanto’s knowledge that these products would cause 

contamination. As an arm of the State, NC State has a responsibility to hold 

Monsanto accountable for its years of misconduct and deceit regarding PCBs. 

In its motion to dismiss, Monsanto2 pursues the same tired playbook of defense 

strategies that it has used in other jurisdictions: deny responsibility, deflect blame, 

delay resolution, and distort the law to try to reach favorable outcomes. A large and 

growing number of courts have already rejected these tactics. Nonetheless, 

Monsanto’s unsuccessful arguments continue to spring up in courtrooms across the 

country, including this one, as injured landowners, cities, municipalities, schools, and 

states grapple with the consequences of contamination by Monsanto’s PCBs. 

Through this lawsuit, NC State seeks to honor its responsibility to the 

taxpayers of North Carolina to be a responsible steward of resources by bringing 

 
2Monsanto is represented in this action by several law firms in different locations across the 
country, some of whom were not admitted to practice in this State at the time of filing the 
Motion to Dismiss. 
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Monsanto to account for decades of deception and disregard for the safety and health 

of this State. 

FACTUAL BACKGROUND 

NC State seeks damages and equitable and declaratory relief for PCB 

contamination that has rendered Poe Hall, an academic building on its campus, unfit 

for occupancy under federal regulations, requiring extensive remediation, abatement, 

and replacement construction. (Am. Compl. ¶ 1.) 

I. Health Effects of PCBs. 

PCBs are synthetic chemicals consisting of carbon, hydrogen, and chlorine 

atoms.3 (Id. ¶ 17.) Defendants’ predecessor, also named Monsanto Company (“Old 

Monsanto”),4 was the major U.S. producer of PCBs from approximately 1935 to 1977 

and made billions of dollars from the manufacture and marketing of over 99% of all 

PCBs used or sold within the United States, including the PCBs detected in Poe Hall. 

(Id. ¶¶ 2, 19.)  

Between 1957 and 1971, Old Monsanto produced and marketed twelve 

 
3The allegations of the Amended Complaint are considered true for purposes of a motion to 
dismiss pursuant to N.C. R. Civ. P. 12(b)(6). Christmas v. Cabarrus County, 192 N.C. App. 
227, 231, 664 S.E.2d 649, 652 (2008). 

4Old Monsanto operated an agricultural products business, a pharmaceutical and nutrition 
business, and a chemical products business. Through a series of transactions beginning in 
approximately 1997, Old Monsanto's businesses were reorganized to form three separate 
corporations. Old Monsanto’s chemical business was spun off to Solutia Inc. in 1997. Since 
2000, the current Monsanto Company has operated the agricultural business. Pharmacia 
retained the pharmaceutical business and is the successor to Old Monsanto. Solutia and the 
other Defendants have entered into agreements to share or apportion liabilities, and/or to 
indemnify each other, for claims arising from Old Monsanto’s chemical business, including 
the manufacture and sale of PCBs and PCB-containing products. (Am. Compl. ¶¶ 8–10, 12.) 
Collectively, Defendants and Old Monsanto are referred to as “Monsanto.” 
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different mixtures of PCB compounds called congeners under the trade name Aroclor. 

(Id. ¶¶ 18–19, 23.) PCBs do not bind completely to other materials (or to one another). 

Over time, PCBs can migrate from their original locations, contaminating other 

environmental media, such as air, water, or materials. (Id. ¶ 21.) Generally, the 

higher the chlorine content of a PCB mixture, the greater its chemical stability and 

environmental persistence. A lower chlorine content results in a greater capacity to 

off-gas. (Id. ¶ 20.) PCBs are also “semi-volatile,” meaning they can volatilize or form 

a gas. PCBs with higher molecular weights have relatively low volatility (i.e., are less 

likely to turn into a gas). (Id. ¶ 22.) Once released from their applications, PCBs do 

not break down readily. (Id. ¶ 25.) 

The United States Environmental Protection Agency (“EPA”) and the Agency 

for Toxic Substances and Disease Registry (“ATSDR”) designate PCBs as toxic, 

persistent, and bioaccumulative. EPA and ATSDR made this designation based on 

their assessment of the potential health effects of PCBs, depending on the level, 

duration, and route of exposure, including inhalation of indoor air, dermal contact 

with contaminated dust or surfaces, and incidental ingestion of dust. (Id. ¶ 26.) In 

1976, Congress enacted the Toxic Substances Control Act (“TSCA”), 15 U.S.C. § 2601 

et seq., to regulate chemicals, including PCBs. Effective January 1, 1978, Congress 

banned the manufacture, processing, distribution in commerce, or use of PCBs except 

in a totally enclosed manner. EPA regulations prohibit the use of building materials 

manufactured with PCBs at concentrations greater than or equal to 50 parts per 

million (“ppm”) and require remediation and disposal of products or materials 
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containing PCBs greater than or equal to 50 ppm as set forth in 40 C.F.R. Part 761. 

(Id. ¶ 32.)5 

There is a risk of PCB contamination in structures built or renovated between 

1950 and 1979 because many common building materials used during this period 

contained PCBs, including caulks, paints, mastics and other adhesives, fireproofing 

materials, certain ceiling tiles and acoustic boards, and fluorescent light ballasts. 

Virtually all of the PCBs found in these materials were manufactured by Old 

Monsanto before 1979. (Id. ¶ 28.) Monsanto marketed PCBs specifically and 

intentionally for use in these products. (Id. ¶ 53.) As PCBs migrate from caulking, 

adhesives, mastics, varnishes, waxes, rubbers, paints, and similar materials, they 

can leach into other materials in contact with them. (Id. ¶ 29.) This is particularly 

true where PCB mixtures are used as plasticizers in construction materials that are 

applied to or near porous surfaces, such as masonry, wood, and concrete. (Id.) 

II. PCBs in Poe Hall. 

Poe Hall, a seven-story academic building on NC State’s campus, was 

constructed in approximately 1970 with the final inspection and building acceptance 

occurring on October 1, 1970, during a period in which PCBs were commonly 

marketed by Monsanto for incorporation into building materials, such as adhesives, 

caulks, paints, and mastics. (Id. ¶ 30.) The PCBs used in building materials in Poe 

 
5EPA has established a regulatory threshold of 50 ppm for PCBs pursuant to 40 C.F.R. Part 
761. Materials containing PCBs at concentrations of 50 ppm or greater are subject to federal 
remediation requirements. In contrast, materials with PCB concentrations below 50 ppm are 
generally not required to be remediated. The 50 ppm threshold is not a health-based or risk-
based standard, but rather an administrative level set for regulatory purposes. 
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Hall have migrated from their original locations, slowly and over time, to cause 

contamination throughout Poe Hall and the outdoor environment. (Id. ¶ 31.) 

After questions arose in August 2023 regarding Poe Hall’s environmental 

conditions, NC State conducted a preliminary investigation. Preliminary sampling 

from October to November 2023 indicated PCBs in surficial dust and in certain bulk 

materials associated with HVAC components. (Id. ¶ 33.) Following this preliminary 

environmental investigation, NC State made the voluntary, proactive decision to shut 

down the HVAC systems and close Poe Hall on November 17, 2023. (Id. ¶ 34.) 

Subsequently, NC State, working in consultation with EPA, engaged an 

independent environmental consultant, Geosyntec, to further investigate the 

presence of PCBs in Poe Hall. Geosyntec’s investigation focused on sampling of 

building materials associated with the HVAC systems and included samples of indoor 

air and surficial dust to understand the current conditions of PCBs (i.e., with the 

HVAC systems turned off). (Id. ¶¶ 35–36.) Geosyntec provided its initial phase testing 

report to NC State on February 8, 2024. Aroclor-1262, a mixture of congeners 

produced and marketed by Old Monsanto, was detected in each of the 11 indoor air 

samples and was not detected in the outdoor air sample. Geosyntec also reported 

Aroclor-1262 in 25 out of 67 surface wipe samples. (Id. ¶ 36.) 

On June 3, 2024, NC State received the second testing report from Geosyntec. 

The report included the results from building materials sampling conducted on the 

HVAC systems and air samples collected throughout Poe Hall while the HVAC 

system was operational. Data collected during this phase confirmed the presence of 
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PCBs in building materials in Poe Hall, primarily Aroclor-1262 in a gold-colored 

sealant used inside HVAC supply ducts. Aroclor-1262 was detected in all but one of 

the 111 bulk samples in concentrations ranging from 0.91–53,000 ppm. Aroclor-1262 

was also detected in each of the 17 indoor air samples. Indoor air concentrations of 

Aroclor-1262 measured with HVAC systems on in April 2024 were about twice the 

concentrations measured when the HVAC systems were off in December 2023. PCBs 

were also detected in window caulking. (Id. ¶ 37.)6 

Based on analytical results obtained in connection with sampling of Poe Hall 

by NC State’s representatives in the summer of 2025 for preparation of a remediation 

plan for submittal to EPA, PCBs in excess of 50 ppm were detected in interior paint, 

interior caulk, interior adhesive on foam insulation, and exterior caulk. Analytical 

results from sampling further indicate that PCBs from these building materials have 

leached into soil and interior and exterior substrate materials that are porous 

surfaces (e.g., brick, masonry, concrete, or wood) at concentrations requiring removal 

and/or remediation (e.g., encapsulation or imposition of secondary physical barriers).  

(Id. ¶ 38.) The concentrations and locations of PCBs pose a direct and imminent 

threat to groundwater. (Id. ¶ 39.) All PCBs detected in Poe Hall were manufactured, 

marketed, sold, and distributed by Monsanto. (Id. ¶ 43.) 

 
6NC State collected bulk, wipe, and air samples to assess the presence and concentration of 
PCBs in various environmental media in Poe Hall. Bulk samples refer to the collection of 
physical material—such as building materials—that is suspected of containing PCBs. These 
samples are analyzed to determine PCB content within the material itself. Wipe samples are 
obtained by wiping a defined area of a surface to collect PCBs residing on surfaces. Air 
samples are collected by drawing ambient air through a filter or sorbent material to capture 
airborne PCBs, thereby assessing the concentration of PCBs present in the air. 
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Because PCBs in building materials have been detected throughout Poe Hall 

in concentrations above 50 ppm, these building materials must be remediated and 

disposed of according to federal regulations. (Id. ¶ 40.) NC State reported its findings 

to EPA, which confirmed by letter dated June 13, 2024 that materials greater than 

or equal to 50 ppm must be remediated and disposed of as PCB waste in accordance 

with federal regulations. (Id. ¶ 41 & Ex. A.) Because the PCB contamination is so 

extensive, NC State must demolish Poe Hall and replace it with an entirely new 

building. (Id. ¶ 42.) 

III. Monsanto’s Misrepresentations, Concealment of Known Hazards, 
and the Resulting PCB Contamination. 

Beginning in 1935, Old Monsanto manufactured and sold more than 99% of 

PCBs in the United States, including Aroclor mixtures marketed for use in 

construction materials, such as caulks, sealants, mastics, adhesives, paints, and 

related products. (Id. ¶¶ 51, 53.) Old Monsanto sought to maximize its products’ 

stability and their persistence and resistance to degradation. (Id. ¶ 24.) These 

products were marketed for industrial and commercial applications due to their non-

flammability, chemical stability, plasticizing properties, and electrical insulation 

characteristics. (Id. ¶ 27.) Old Monsanto’s primary corporate business operations, 

including sales, marketing, public relations, and advertising, were based at its 

headquarters in St. Louis.7 (Id. ¶ 54.) 

 
7Old Monsanto’s medical department, which was responsible for overseeing research into the 
potential hazards of PCBs, was also located in St. Louis. (Am. Compl. ¶ 56.) 
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Old Monsanto marketed PCB mixtures to the building industry while 

representing them as non-toxic and non-volatile, despite internal knowledge dating 

back decades that PCBs are toxic, persistent, and prone to migrate and contaminate 

indoor environments. (Id. ¶ 55.) In an April 1949 product brochure, Old Monsanto 

asserted that: “The Aroclors are non-volatile at normal temperatures,” a statement 

repeated in technical bulletins throughout the 1950s and 1960s. (Id. ¶ 57.) 

In May 1960, Old Monsanto published and widely distributed a marketing 

bulletin entitled “The Aroclors,” which stated, among other things, that: 

At ordinary temperatures Aroclors have not presented industrial 
toxicological problems. Where Aroclor vapors may be encountered in 
workrooms, local exhaust ventilation together with general workroom 
exhaust is recommended. Skin patch tests with Aroclor 1254 alone 
applied to gauze and placed in contact with the skin showed no primary 
irritancy or sensitization. 

The bulletin further stated that Aroclors do not “break down” under 

mechanical stress and recommended their use in a variety of building applications, 

including sealants and caulks, which would place them in direct contact with indoor 

air and occupied spaces. (Id. ¶ 58.) This bulletin and similar marketing materials 

were distributed to the building industry, including architects, engineers, and 

building owners, as part of Old Monsanto’s regular course of business, and were relied 

upon by design professionals and institutional purchasers when specifying building 

products. (Id. ¶ 59.) 

In 1961, Old Monsanto placed advertisements in trade publications such as 

Chemical & Engineering News, stating that Aroclor products were “VIRTUALLY 
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INDESTRUCTIBLE,” and “stubbornly refuse to volatilize. . . . Use them ‘per se’ as 

lubricants, dielectrics, reaction media, heat transferants.” (Id. ¶ 60.) 

Despite these public statements, Old Monsanto’s internal documents 

repeatedly acknowledged the volatility, toxicity, and environmental persistence of 

PCBs: 

• October 11, 1937. An internal Old Monsanto memo stated: 
“Experimental work in animals shows that prolonged exposure to 
Aroclor vapors evolved at high temperatures or by repeated oral 
ingestion will lead to systemic toxic effects. Repeated bodily contact 
with the liquid Aroclors may lead to an acne-form skin eruption.” 

• February 1952. An internal Old Monsanto document stated: “The 
toxicity hazard of Aroclor’s fumes is well established.” 

• September 1, 1953. An internal Old Monsanto memo (Elmer P. 
Wheeler, Manager of Environmental Health) stated: “Aroclors 
cannot be considered nontoxic.” 

• 1955. In an internal process document, Old Monsanto calculated and 
confirmed, using a vapor pressure curve, that “at any temperature, 
Aroclor volatility is measurably positive,” and that “PCB vapors of 
some magnitude are inevitably released from Monsanto’s PCB 
formulations, particularly but not only under heat.” 

(Id. ¶ 61.) 

In 1958, Dr. Kelly, Old Monsanto’s Medical Director, objected to a customer’s 

plan to label Pydraul hydraulic fluid8 with a “do not breathe fumes” warning, writing 

that such language “is not in the best interest of Pydraul sales” and should be avoided 

to prevent damaging sales, despite evidence of toxicity in animal studies and 

workplace exposure. (Id. ¶ 62.) 

 
8Pydraul is a trade name for a series of hydraulic fluids containing PCBs that were 
manufactured by Monsanto. 
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In a 1969 internal legal directive, Old Monsanto’s legal department instructed 

employees to “call back all of those reports and burn them” after a management 

committee acknowledged that PCBs were escaping into the environment on a massive 

scale, including from paints and landfills. (Id. ¶ 63.) 

In a February 16, 1970 internal memo, Old Monsanto instructed sales 

representatives: “You can give verbal answers; no answers should be given in writing. 

If the customer asks a question you can’t answer or if he wants an answer in writing, 

then send his questions to me and we will answer from here.” Old Monsanto 

recognized the importance of retaining its PCB business, stating: “We can’t afford to 

lose one dollar of business. Our attitude in discussing this subject with our customer 

will be the deciding factor in our success or failure in retaining all our present 

business.” (Id. ¶ 64.) 

Old Monsanto’s internal documents reveal that it sold its PCB mixtures for use 

in, and knew that its PCBs were used in, building materials and products utilized in 

the construction of schools, homes, and other buildings, which, when used as 

intended, were certain to directly result in contamination and property damage. (Id. 

¶¶ 65–66.) Furthermore, Old Monsanto advised customers to integrate its PCB 

mixtures into construction materials, such as caulk, sealants, mastics, adhesives, 

paint, and other materials, despite knowing that this would directly introduce PCBs 

into surrounding spaces and materials. (Id. ¶ 67.) 

Monsanto, despite knowing the propensity of PCBs to volatilize and migrate 

from building materials, failed to warn the industry, purchasers, or end-users of these 
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hazards. Monsanto’s public-facing materials repeatedly described Aroclors as “non-

volatile” and suitable for use in building caulks, sealants, mastics, adhesives, and 

paints, without any warning of potential volatilization; inhalation, dermal, or 

ingestion risks; or the need for abatement or monitoring in occupied buildings. (Id. ¶ 

68.) 

IV. The Impact of Monsanto’s Misrepresentations and Concealments 
on Poe Hall. 

Poe Hall was designed and constructed between approximately 1966 and 1970. 

During this period, and in reliance on the representations in Old Monsanto’s product 

literature and the absence of any warnings about volatility or toxicity, building 

materials containing PCBs—including caulks, adhesives, mastics, and HVAC duct 

sealants—were specified and installed in Poe Hall. (Id. ¶¶ 69–70.) Indeed, in the 

course of its business of designing, manufacturing, marketing, selling, and 

distributing PCBs and PCB-containing materials, Old Monsanto supplied 

information and marketing materials specifically intended to reach the building 

industry, institutional owners, architects, engineers, contractors, specifiers, and 

other decision‑makers regarding the properties, suitability, and safety of its PCB 

mixtures, including that they were suitable, stable, non‑volatile, and appropriate for 

use in building materials for new and occupied structures, including university 

buildings such as Poe Hall. (Id. ¶¶ 72, 77.) 

Monsanto issued no public warnings or instructions addressing these issues or 

the associated health risks with its PCB products and, in public communications, 

denied or concealed the existence of those hazards. (Id. ¶ 73.) Monsanto further failed 
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to warn of these hazards or adopt feasible safer alternatives and continued its 

deceptive practices even after PCB production ceased. (Id. ¶ 74.) Nor did Monsanto 

ever advise NC State that its PCB products would inevitably leach, leak, off-gas, emit, 

discharge, and release PCBs in a manner that would require remediation despite 

being used for their ordinary and intended use. (Id. ¶ 75.) 

If Monsanto’s concealed knowledge of volatility and toxicity, as reflected in its 

internal memoranda, had been disclosed or had adequate warnings or instructions 

been provided, NC State and its agents would not have permitted the use of PCB-

containing products in the construction of Poe Hall. (Id. ¶ 76.) In the absence of 

elevated PCB concentrations, Poe Hall would have remained fit for its use, suitable 

for occupancy under law, and compliant with federal regulations. (Id. ¶ 79.) As a 

result, NC State has suffered and will continue to suffer substantial damages, 

including costs of investigation, abatement, demolition, PCB waste remediation and 

disposal, replacement construction, testing and monitoring, loss of use, exposure 

claims, and related consequential losses. (Id. ¶ 80.) The costs of these losses and 

expenses will be passed, directly and indirectly, to the taxpayers of North Carolina, 

whose public buildings and environment have been impacted by Monsanto’s product 

and Monsanto’s subsequent concealment of its dangers. These expenses were wholly 

avoidable if Monsanto had designed PCBs with reasonable care and honored its duty 

to warn the public of any dangers as soon as they became known in the 1930s. 

THIS COURT SHOULD EXCLUDE OVER 900 PAGES OF EXTRANEOUS 
MATERIAL ATTACHED TO MONSANTO’S MOTION TO DISMISS 
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As an initial matter, this Court should exclude from all consideration the 

hundreds of pages of purely extraneous material attached to Monsanto’s Motion to 

Dismiss. Under the North Carolina Rules of Civil Procedure, if, in a motion to dismiss, 

matters outside the pleading are presented to and not excluded by the 
court, the motion shall be treated as one for summary judgment and 
disposed of as provided in Rule 56, and all parties shall be given 
reasonable opportunity to present all material made pertinent to such a 
motion by Rule 56. 

N.C. Gen. Stat. 1A-1, Rule 12(b). The purpose of this rule is to “preclude any 

unfairness resulting from surprise when an adversary introduces extraneous 

material on a Rule 12(b)(6) motion, and to allow a party a reasonable time in which 

to produce materials to rebut an opponent’s evidence once the motion is expanded to 

include matters beyond those contained in the pleadings.” Leech v. State, 922 S.E.2d 

732, 738 (N.C. Ct. App. 2025) (quoting Coley v. N.C. Nat’l Bank, 41 N.C. App. 121, 

125, 254 S.E.2d 217, 220 (1979)). 

Monsanto has attached over 950 pages of exhibit material to its Motion to 

Dismiss, none of which was contained in or incorporated into NC State’s Amended 

Complaint or its exhibits. This a blatant attempt to convert a Rule 12(b)(6) motion 

into a motion for summary judgment by including hundreds of pages of “matters 

outside the pleading” before NC State has had the benefit of conducting discovery. 

This Court should exclude this material and honor the “only purpose of a Rule 12(b)(6) 

motion [which] is to test the legal sufficiency of the pleading.” White v. White, 296 

N.C. 661, 667, 252 S.E.2d 698, 702 (1979). 

Monsanto Br. Ex. A. NC State’s Amended Complaint includes a copy of the 

Access Agreement signed by NC State and Shook, Hardy, & Bacon LLP, Monsanto’s 
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counsel, to support its allegation that NC State facilitated “comprehensive 

inspections and sampling between July 29 and August 6, 2024.” (Am. Compl. ¶ 46; 

Am. Compl. Ex. C.) One page of this 8-page exhibit references an Internet link. (Id. 

Ex. C. at 1.) Monsanto exploits this detail in NC State’s exhibit and asks this Court 

to consider the entire 818-page Indoor Environmental Investigation Report 

apparently available at the link. (Monsanto Br. 6-7, 14, 38, 40 & Ex. A.) Consideration 

of this report, which is only referenced in the pleading by an Internet hyperlink, 

would convert the present Motion to Dismiss into a motion for summary judgment. 

See Holton v. Holton, 258 N.C. App. 408, 419, 813 S.E.2d 649, 657 (2018) (“[W]here a 

plaintiff simply refers to a document that was not the subject of his or her action, and 

the defendant attaches that document or an affidavit concerning that document to 

support a Rule 12(b)(6) or Rule 12(c) motion, the trial court’s consideration of that 

document converts the motion into one for summary judgment.”); Horne v. Town of 

Blowing Rock, 223 N.C. App. 26, 31, 732 S.E.2d 614, 618 (2012) (converting motion 

to dismiss into a summary judgment proceeding where the defendant attached to the 

motion a copy of an insurance policy endorsement despite the plaintiff only 

mentioning “the purchase of liability insurance” in its complaint). 

Monsanto Br. Ex. B. Monsanto also attaches the transcript of the oral ruling 

from Milwaukee Metropolitan Sewerage District v. Monsanto Co., No. 2023CV007313, 

Dkt. 86 (Wis. Cir. Ct. June 28, 2024), to support its product-liability defense. As this 
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material is entirely outside of the pleadings, it is not properly before this Court and 

should be excluded from consideration.9 

Monsanto Br. Ex. C. Finally, Monsanto attempts to use NC State’s reference 

to a 1960 marketing bulletin as a hook for attaching a 47-page booklet about its 

product to the Motion to Dismiss. (Monsanto Br. 21 & Ex. C.) A “marketing bulletin” 

from May 1960 is merely referenced in two paragraphs of NC State’s Amended 

Complaint. (Am. Compl. ¶¶ 58–59.) However, it is not the subject of this action, and 

it is mentioned in the Amended Complaint only to illustrate Monsanto’s 

misrepresentations about PCBs. Submitting for consideration this document as 

“evidence other than the pleading” contradicts “the purpose of Rule 12(b)(6).” Kemp 

v. Spivey, 166 N.C. App. 456, 462, 602 S.E.2d 686, 690 (2004). If the Court were to 

consider this document, NC State would be denied a “reasonable opportunity to 

present all material made pertinent to such a motion by Rule 56” as is required by 

North Carolina’s Rules of Civil Procedure. Id. (quoting N.C. Gen. Stat. 1A-1, Rule 

 
9To the extent that this Court declines to exclude Monsanto Br. Ex. B from consideration, NC 
State will note that Milwaukee Metropolitan Sewerage Dist. overwhelmingly supports NC 
State’s arguments in opposition to dismissal. (See id. at 4:7–8 (rejecting Monsanto’s primary 
jurisdiction argument because “[t]here is no reason here for the Court to defer to the EPA”), 
10:16–22 (“the Plaintiffs have alleged facts that, if true, demonstrate the toxic PCBs have 
seeped into or leeched into Plaintiffs’ property . . . the invasion of PCB onto Plaintiffs’ 
property is the type of invasion that would subject Defendants to nuisance liability”), 11:11–
19 (“the Plaintiffs have alleged the Defendants knew or should have known of the dangers 
associated with PCBs, but concealed this information while actively marketing them . . . the 
Court does conclude that the complaint sets forth facts that alleged liability-creating 
conduct”), 11:20–21, 12:22-24 (“Plaintiffs have also stated a claim for trespass . . . [by alleging] 
that compounds containing PCBs have intruded into . . . sediments on lands exclusively 
owned by Plaintiffs”), 16:11–17 (“because Plaintiffs have alleged that Defendants knew about 
the dangers associated with the use and disposal of PCBs but took no efforts to warn 
consumers of those risks associated with PCBs, Plaintiffs’ allegations state a claim for failure 
to warn”).) 
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12(b)); see also Carlisle v. Keith, 169 N.C. App. 674, 689, 614 S.E.2d 542, 552 (2005) 

(“extraneous matter . . . may also consist of live testimony, stipulated facts, [or] 

documentary evidence in a court’s file”) (second alteration in original) (citation 

omitted). 

Accordingly, NC State respectfully requests that the Court strike, exclude, and 

wholly disregard the exhibits that Monsanto attempts to include in its Rule 12(b)(6) 

Motion to Dismiss as improperly submitted. 

LEGAL STANDARD FOR A 12(b)(6) DISMISSAL 

A motion to dismiss pursuant to Rule 12(b)(6) should be denied if, “as a matter 

of law, the allegations of the complaint, treated as true, are sufficient to state a claim 

upon which relief may be granted under some legal theory.” Block v. Person County, 

141 N.C. App. 273, 277, 540 S.E.2d 415, 419 (2000) (quoting Harris v. NCNB, 85 N.C. 

App. 669, 670, 355 S.E.2d 838, 840 (1987)). When deciding a motion to dismiss, a 

court must treat all well-pleaded allegations as true and view the facts and 

permissible inferences in the light most favorable to the nonmoving party. Sykes v. 

Health Network Sols., Inc., 372 N.C. 326, 332, 828 S.E.2d 467, 471 (2019). 

North Carolina follows a “system of notice pleading afford[ing] a sufficiently 

liberal construction of complaints so that few fail to survive a motion to dismiss.” 

Button v. Level Four Orthotics & Prosthetics, 380 N.C. 459, 467, 869 S.E.2d 257, 265 

(2022) (quoting Embree Constr. Grp., Inc. v. Rafcor, Inc., 330 N.C. 487, 491, 411 

S.E.2d 916, 920 (1992)). “[N]otice pleadings ‘need not contain detailed factual 

allegations.’” Acosta v. Byrum, 180 N.C. App. 562, 567, 638 S.E.2d 246, 250 (2006) 
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(citation omitted). Where essential facts of a claim are lacking, the plaintiff “should 

be given an opportunity to amend” the complaint and correct those deficiencies. 

Walker v. Nicholson, 257 N.C. 744, 747, 127 S.E.2d 564, 567 (1962). 

A complaint should survive a Rule 12(b)(6) motion “[u]nless it appears to a 

certainty that plaintiff is entitled to no relief under any state of facts which could be 

proved in support of the claim.” Sutton v. Duke, 277 N.C. 94, 103, 176 S.E.2d 161, 166 

(1970); see also Jenkins v. Wheeler, 69 N.C. App. 140, 142, 316 S.E.2d 354, 356 (1984) 

(a motion to dismiss should be denied “if the complaint, liberally construed, shows no 

insurmountable bar to recovery”). The issue for the court “is not whether [the] 

plaintiff will ultimately prevail but whether the plaintiff is entitled to offer evidence 

to support the claim.” Brown v. Lumbermens Mut. Cas. Co., 90 N.C. App. 464, 471, 

369 S.E.2d 367, 371 (1988), aff'd, 326 N.C. 387, 390 S.E.2d 150 (1990). 

Monsanto has failed to satisfy any of these standards. Applicable law supports 

each of NC State’s claims. The Amended Complaint contains all essential factual 

allegations required to state valid causes of action, and NC State is entitled to offer 

evidence to support its claims. None of Monsanto’s assertions presents any 

insurmountable bar to recovery for NC State. 

ARGUMENT 

I. The Statute of Repose Is Inapplicable to NC State. 

Monsanto’s argument that NC State’s claims are time-barred faces fatal 

barriers. First, NC State purchased PCBs from Monsanto before a product-liability 

statute of repose was even on the books in this State. Therefore, Monsanto cannot 

demonstrate that an applicable statute of repose exists at all to run against NC 
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State’s claims. Second, and even more problematic for Monsanto, under well-settled 

North Carolina law, “time limitations do not run against the State or its subdivisions 

unless the statute at issue expressly includes the State.” Rowan Cnty. Bd. of Educ. v. 

U.S. Gypsum Co., 332 N.C. 1, 9, 418 S.E.2d 648, 654 (1992) (emphasis in original) 

(defining the doctrine of nullum tempus occurrit regi). Thus, any attempt to subject 

NC State to a statute of repose or statute of limitations must fail unless Monsanto 

demonstrates that they can be enforced against the State—which it cannot. 

Monsanto contends that NC State’s causes of action are barred by the version 

of North Carolina’s product-liability statute of repose in effect between 1 October 

1995 and 30 September 2009, and that this version of the statute expressly includes 

the State of North Carolina within its scope, thereby precluding application of the 

doctrine of nullum tempus occurrit regi. (Monsanto Br. 9–11.) However, Monsanto 

relies upon the wrong version of the statute of repose, as only by misconstruing the 

statute of repose does it have a chance of succeeding on this argument.10 The statute 

of repose is not retroactive, and courts will apply the version in effect at the time of 

the initial product sale or delivery. In re Mentor Corp. Obtape Transobturator Sling 

Prods. Liab. Litig., No. 4:08-MD-2004 (CDL), 2016 WL 873854, at *2 (M.D. Ga. Mar. 

 
10This is not the first time that Monsanto has attempted to use a state’s statute of repose as 
an absolute shield against liability. In Erickson v. Pharmacia LLC, 578 P.3d 306, 328 (Wash. 
2025), as amended on denial of reconsideration (Jan. 21, 2026), the Washington Supreme 
Court recognized that the significant Missouri and Washington policy interests in 
“punish[ing] a defendant for an aggravated act of misconduct,” “[deterring] similar conduct 
in the future,” and “ensuring full compensation for injury” were guiding principles in the 
statute of repose analysis. Id. at 330. In that case, as well as here, public policy warrants a 
fair opportunity for NC State to be heard on the facts rather than being subject to immediate 
dismissal. (citation omitted). 
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4, 2016) (applying North Carolina law and collecting exemplary North Carolina 

cases). The initial product sale or delivery here predates the statute of repose entirely. 

Additional considerations with respect to NC State’s OPHSCA and indemnification 

claims further preclude application of the statute of repose to these causes of action. 

Accordingly, NC State’s claims are not barred by any statute of repose. 

A. The Product Liability Statute of Repose Is Inapplicable to NC 
State. 

An action against an entity that sells raw materials to manufacturers, who, in 

turn, use the raw materials to manufacture a product eventually sold through the 

stream of commerce by distributors and retailers and installed in a building sounds 

in product liability. See Nat’l Prop. Invs, VIII v. Shell Oil Co., 950 F. Supp. 710, 713–

14 (E.D.N.C. 1996). Such is the case here, where Monsanto manufactured PCBs that 

were incorporated into paint, caulks, adhesives, and sealants used as building 

materials in the construction of Poe Hall. (Am. Compl. ¶¶ 28, 30, 53.) 

North Carolina’s product-liability statute of repose was originally codified at 

section 1-15(b)  of the North Carolina General Statutes and became effective as of 21 

July 1971. N.C. State Ports Auth. v. Lloyd A. Fry Roofing Co., 294 N.C. 73, 79, 240 

S.E.2d 345, 349 (1978). Following various subsequent iterations, the product-liability 

statute of repose is currently codified at section 1-46.1 of the North Carolina General 

Statutes. This statute of repose begins to run on the date of the initial purchase of the 

product for use or consumption. Weiss v. Cont’l Aerospace Techs., Inc., 298 N.C. App. 

293, 296–97, 914 S.E.2d 66, 69 (2025). 

Importantly, North Carolina courts apply the version of the statute of repose 
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“in effect at the time of the initial product sale or delivery.” In re Mentor Corp. Obtape 

Transobturator Sling Prods. Liab. Litig., No. 4:08-MD-2004, 2016 WL 873854, at *2 

(M.D. Ga. Mar. 4, 2016) (applying North Carolina law and citing Robinson v. 

Bridgestone/Firestone N. Am. Tire, LLC, 209 N.C. App. 310, 315, 703 S.E.2d 883, 

886–87 (2011); Lackey v. DePuy Orthopaedics, Inc., No. 5:10-cv-00030-RLV-DSC, 

2011 WL 2791264, at *3 (W.D.N.C. July 14, 2011); Colony Hill Condo. I Ass'n v. 

Colony Co., 70 N.C. App. 390, 394, 320 S.E.2d 273, 276 (1984); McCrater v. Stone & 

Webster Eng’g Corp., 248 N.C. 707, 709, 104 S.E.2d 858, 860 (1958)). 

In this case, final inspection and building acceptance of Poe Hall occurred on 1 

October 1970. (Am Compl. ¶ 30.) Accordingly, the initial purchase of the PCB-

containing products for use or consumption in the building would necessarily have 

occurred prior to that date, and prior to the effective date of the first product-liability 

statute of repose. Therefore, the product-liability statute of repose is inapplicable to 

NC State in the first place.11 See Bradley v. Lewis Motors, Inc., 12 N.C. App. 685, 

686–87, 184 S.E.2d 397, 399 (1971) (N.C. Gen. Stat. § 1-15(b) became effective upon 

ratification and was not applicable to pending litigation or claims that accrued prior 

 
11In the absence of any applicable statute of repose, the claim would be subject to the then-
existing statute of limitations. See Arrowood v. Gen. Motors Corp., 539 F.2d 1321, 1322 (4th 
Cir. 1976) (applying North Carolina law). However, the doctrine of nullum tempus also 
applies to exempt the State and its subdivisions from the statute of limitations, as long as 
the State is engaged in a government and not a proprietary function, unless the State is 
expressly named in the statute. Rowan Cnty. Bd. of Educ. v. U.S. Gypsum Co., 87 N.C. App. 
106, 359 S.E.2d 814 (1987); Rowan, 332 N.C. 1, 418 S.E.2d 648; City of Greensboro v. Morse, 
197 N.C. App. 624, 677 S.E.2d 505 (1999); see also State ex rel. Stein v. EIDP, Inc., 20 CVS 
5612, 2023 WL 2326101, at *5 (N.C. Super. Mar. 2, 2023) (“[N]ullum tempus will apply to 
effectively toll an otherwise applicable statute of limitations if the State is acting in its 
governmental capacity.”). As discussed infra, NC State is pursuing a governmental function 
here and there is no reference to the State in the applicable statute of limitations. 
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to enactment). 

Even if NC State’s causes of action somehow fall within the scope of the 

product-liability statute of repose, the running of statutes of repose with respect to 

causes of action brought by the State of North Carolina or one of its subdivisions is 

severely curtailed pursuant to the doctrine of nullum tempus occurrit regi. According 

to this doctrine, the general rule of statutes of repose and limitations does not apply, 

and when the State or one of its political subdivisions is pursuing a governmental 

purpose, it is protected from the running of the statute of repose and limitations 

unless the applicable statute expressly includes the State.12 Rowan Cnty., 332 N.C. 

at 16, 418 S.E.2d at 658. 

Here, NC State is a constituent institution of the University of North Carolina 

System, which is a state agency. N.C. Gen. Stat. § 116-2(4); Lannan v. Bd. of 

Governors of Univ. of N.C., 285 N.C. App. 574, 583 n.4, 879 S.E.2d 290, 298 n.4 (2022). 

 
12The doctrine of nullum tempus occurrit regi, like sovereign immunity, protects the State 
from certain statutory limitations absent express legislative waiver. Both doctrines 
originated with North Carolina’s sovereignty following the Treaty of Paris in 1783, which 
“transferred the sovereignty in North Carolina from the King to the State.” State v. West, 293 
N.C. 18, 27–28, 235 S.E.2d 150, 155–56 (1977). Under nullum tempus, statutes of limitation 
and repose do not bind the State unless the statute “expressly includes the State.” Town of 
Black Mountain v. Lexon Ins. Co., 238 N.C. App. 180, 185, 768 S.E.2d 302, 306 (2014). 
Similarly, sovereign immunity may be waived only by clear statutory language. See, e.g., Ray 
v. N.C. Dep’t of Transp., 366 N.C. 1, 4, 727 S.E.2d 675, 678 (2012) (“limited waiver of sovereign 
immunity” under State Tort Claims Act). These doctrines operate independently, and 
asserting nullum tempus here does not affect the State’s sovereign immunity in other cases. 
Importantly, nullum tempus applies only when the State is bringing claims and does not 
preclude the State from raising statutes of limitation or repose as defenses when sued. The 
State retains the right to assert statute of limitations and repose defenses in other actions 
where it is a defendant. See, e.g., Ludlum v. State, 227 N.C. App. 92, 93, 742 S.E.2d 580, 582 
(2013) (“The State successfully moved to dismiss the lawsuit … under the theory that the 
cause of action was time-barred by the 3-year statute of limitations.”). 
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Education is considered a fundamental governmental function.13 Rowan Cnty., 332 

N.C. at 10, 418 S.E.2d at 655. Thus, unless the relevant statute of repose expressly 

includes the State, it is inapplicable to NC State. 

There have been multiple versions of the product-liability statute of repose 

over the years. The statute of repose was originally codified at section 1-15(b) of the 

North Carolina General Statutes upon its enactment on 21 July 1971. 1971 N.C. Sess. 

Laws 1971-1157, §§ 1-2. This version of the statute remained in effect until 30 

September 1979. From 1 October 1979 until 30 September 1995, the product-liability 

statute of repose was codified at section 1-50(6) of the North Carolina General 

Statutes. 1979 N.C. Sess. Laws 1979-654, §§ 2-3, 7-8. From 1 October 1995 through 

30 September 2009, the statute was codified at section 1-50(a)(6) of the North 

Carolina General Statutes. 1995 N.C. Sess. Laws 1995-291, §§ 1, 3. The current 

product-liability statute of repose has been codified at section 1-46.1 of the North 

Carolina General Statutes since 30 September 2009. 2009 N.C. Sess. Laws 2009-420, 

§§ 1-3. 

Of the various iterations of the product-liability statute of repose, the only 

version to expressly include the State within its scope, thus nullifying the doctrine of 

nullum tempus, was section 1-50(a)(6) of the North Carolina General Statutes, in 

effect from 1 October 1995 until 30 September 2009. This statute has no rational 

 
13Bringing a lawsuit to recover costs associated with the abatement of a potential public 
health risk incurred as a result of contaminated construction materials in a public school 
building is also considered a governmental function. Rowan Cnty., 332 N.C. at 11, 418 S.E.2d 
at 655. 
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application to the facts here because it was not in effect at the time of the initial sale 

or delivery of the PCB-containing products and does not apply retroactively, but 

unsurprisingly, this is the version of the statute that Monsanto contends applies. 

Monsanto argues, without any support, that this version of the statute applies to the 

exclusion of the current version, N.C. Gen. Stat. § 1-46.1, because “it continues to 

apply to actions based on products ‘first delivered or purchased before’ that date.” 

(Monsanto Br. 10 n.2.) Yet Monsanto does not, and cannot, offer any explanation as 

to why NC State’s causes of action fall within this version of the statute of repose as 

opposed to prior iterations of the statute, when the initial purchase of the PCB-

containing products for use or consumption in the building occurred prior to 

enactment of its cited version of the statute as well. For these reasons, the product-

liability statute of repose is inapplicable to NC State. 

B. The Statute of Repose for NC State’s OPHSCA Claim Is 
Inapplicable. 

The statute of repose pertinent to OPHSCA claims is not the product-liability 

statute of repose. Rather, it is codified at section 1-52(16) of the North Carolina 

General Statutes. Braswell v. Colonial Pipeline Co., 395 F. Supp. 3d 641, 647 

(M.D.N.C. 2019); J&P Dickey Real Est. Ltd. P’ship v. Northrop Grumman Guidance 

& Elecs. Co., No. 2:11cv37, 2012 WL 925015, at *6 (W.D.N.C. Mar. 19, 2012); Wilson 

v. McLeod Oil Co., 327 N.C. 491, 507, 398 S.E.2d 586, 593–94 (1990). This statute 

provides as follows: 

Unless otherwise provided by law, for personal injury or physical 
damage to claimant’s property, the cause of action, except in causes of 
actions referred to in G.S. 1-15(c), shall not accrue until bodily harm to 
the claimant or physical damage to his property becomes apparent or 
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ought reasonably to have become apparent to the claimant, whichever 
event first occurs. Except as provided in G.S. 130A-26.3 or G.S. 1-17(d) 
and (e), no cause of action shall accrue more than 10 years from the last 
act or omission of the defendant giving rise to the cause of action. 

N.C. Gen. Stat. § 1-52(16). 

Section 1-52(16) was first enacted as of 1 October 1979, but it traces its roots 

back to section 1-15(b) of the North Carolina General Statutes, which became 

effective on 21 July 1971. 1979 N.C. Sess. Laws 1979-654, §§ 2-3, 7-8. Because “the 

last act or omission” of Monsanto giving rise to NC State’s causes of action would 

have occurred, at the latest, upon final inspection and building acceptance of Poe Hall 

on 1 October 1970, NC State’s causes of action predate the statute of repose. In any 

event, even if section 1-52(16) of the North Carolina General Statutes otherwise 

applied, it does not expressly include the State. Therefore, it is inapplicable to NC 

State’s OPHSCA claim pursuant to the doctrine of nullum tempus.14 

C. Application of the Statute of Repose to NC State’s Implied 
Indemnity Claim Cannot Be Determined on a Motion to Dismiss. 

NC State seeks indemnification from Monsanto for any losses, costs, or 

damages it has incurred or will incur defending, adjusting, or paying workers’ 

compensation and any other exposure claims arising out of conditions at Poe Hall, as 

well as for any and all costs, expenses, and liabilities associated with investigation, 

 
14To the extent that NC State alleges that Monsanto’s PCBs have discharged into and 
contaminated the groundwater (Am. Compl. ¶¶ 39, 219), even if section 1-52(16) of the North 
Carolina General Statutes were otherwise applicable, it “shall not be construed to bar an 
action for personal injury, or property damages caused or contributed to by groundwater 
contaminated by a hazardous substance, pollutant, or contaminant.” N.C. Gen. Stat. § 130A-
26.3. This statutory exception applies to actions “filed, arising, or pending” on or after 20 
June 2014. 2014 N.C. Sess. Laws 2014-17, § 4. 
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abatement, demolition, PCB waste remediation and disposal, replacement 

construction, testing and monitoring, regulatory engagement, and other EPA-

directed compliance obligations that are the direct, foreseeable, and proximate result 

of Monsanto’s wrongful conduct. (Am. Compl. ¶ 228.) The statute of repose applies to 

claims for indemnification and contribution. New Bern Assocs. v. Celotex Corp., 87 

N.C. App. 65, 68, 359 S.E.2d 481, 483 (1987). However, for third-party 

indemnification claims, the applicable statute of repose will be the version of the 

statute in effect on the date on which the original plaintiff’s claim accrues, 

notwithstanding the accrual date of the indemnity claim itself.15 Id. at 69–70, 359 

S.E.2d at 484; Willoughby v. Johnston Mem’l Hosp. Auth., 248 N.C. App. 837, at *12, 

*14 (2016). 

Based on the above, the court must determine the applicable statute of repose 

with respect to the claims of each individual plaintiff who brings a workers’ 

compensation or exposure cause of action against NC State. The court would then 

have to determine whether that statute even applies to the State under nullum 

tempus, and, if so, whether it has expired or not. Such causes of action against NC 

State, to the extent they have been filed at all, are too nascent for this determination 

to have been made. Thus, Monsanto’s argument regarding the applicability of the 

statute of repose cannot be decided as to NC State’s implied indemnity claim at this 

stage of the proceedings. Monsanto’s Motion to Dismiss must be denied. 

 
15The statute of repose is inapplicable to the portion of NC State’s indemnity claim covering 
EPA remediation costs for the reasons set forth in subsection (a) above. 



26 

D. The Relevant Statutes of Limitation Are Likewise Inapplicable 
to NC State. 

Monsanto, ignoring well-established law, also contends that NC State’s causes 

of action are subject to and barred by the applicable statutes of limitation contained 

in sections 1-52 and  75-16.2 of the North Carolina General Statutes. (Monsanto Br. 

11–15.) Monsanto’s contentions fail for multiple reasons. 

First, statutes of limitation, like statutes of repose, are subject to the doctrine 

of nullum tempus. “[N]ullum tempus will apply to effectively toll an otherwise 

applicable statute of limitations if the State is acting in its governmental capacity,” 

unless the State is expressly named in the statute. State ex rel. Stein v. EIDP, Inc., 

20 CVS 5612, 2023 WL 2326101, at *5 (N.C. Super. Ct. Mar. 2, 2023); Rowan Cnty. 

Bd. of Educ., 87 N.C. App. at 359 S.E.2d 814; Rowan Cnty., 332 N.C. 1, 418 S.E.2d 

648; Morse, 197 N.C. App. 624, 677 S.E.2d 505. 

As Monsanto concedes (Monsanto Br. 14), section § 1-52 of the North Carolina 

General Statutes does not expressly include the State. Nor does section 75-16.2. This 

should resolve the matter without need for further inquiry. However, Monsanto 

attempts to evade the clear application of nullum tempus by arguing that NC State 

is pursuing a proprietary purpose here rather than a governmental one. (Monsanto 

Br. 14–15.) Monsanto contends that this is simply a suit for “property damage that 

could be brought by a private litigant” and cites an inapplicable, nearly 70-year-old 

case involving operation of a city park for “pecuniary profit.” (Id. (citing Glenn v. City 

of Raleigh, 246 N.C. 469, 477, 98 S.E. 913, 919 (1957).) 
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Monsanto, however, fails to cite the clear authority of Rowan County Board of 

Education v. United States Gypsum Co., 332 N.C. 1, 418 S.E.2d 648 (1992), the 

seminal case involving the application of nullum tempus in North Carolina. In that 

case, as in this case, the governmental plaintiff sought to recover costs associated 

with the environmental remediation of school buildings. Id. at 3, 418 S.E.2d at 650. 

According to Monsanto, this should have been considered a run-of-the-mill claim for 

“property damage that could be brought by a private litigant.” The North Carolina 

Supreme Court, however, readily determined that education is a fundamental 

governmental function. Id. at 10, 418 S.E.2d at 655. Thus, bringing a lawsuit to 

recover costs associated with the abatement of a potential public health risk incurred 

as a result of contaminated construction materials in a public school building is also 

considered a governmental function. Id. at 11, 418 S.E.2d at 655. That is precisely 

what NC State is doing here. Accordingly, NC State is manifestly pursuing a 

governmental purpose and the doctrine of nullum tempus applies to preclude 

application of the relevant statutes of limitation to NC State’s causes of action. 

Moreover, even if the statutes of limitation were otherwise applicable, the 

discovery rule operates to preclude their running. Pursuant to section 1-52(16) of the 

North Carolina General Statutes, a claim for property damage does not accrue for 

limitations purposes until the damage “becomes apparent or ought reasonably to 

have become apparent to the claimant, whichever event first occurs.” Here, the 

Amended Complaint alleges that “[a]fter questions arose in August 2023 regarding 

Poe Hall’s environmental conditions,” NC State conducted an investigation and 
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received “[p]reliminary sampling from October to November 2023” which “indicated 

PCBs in surficial dust and in certain bulk materials associated with HVAC 

components.” (Am. Compl. ¶ 33.) At that point, NC State made the voluntary decision 

to close Poe Hall. (Id. ¶ 34.) Thus, the damage to Poe Hall first became apparent or 

ought reasonably to have become apparent in 2023. NC State’s causes of action are 

timely. 

Monsanto cherry-picks select language from other paragraphs and from 

extraneous documents beyond the four corners of the Amended Complaint to argue 

that NC State’s alleged damages were actually known and/or “ought reasonably to 

have become apparent” and “should have been discovered” much earlier. (Monsanto 

Br. 13–14.) 

First, this argument hinges entirely on information that Monsanto mines from 

an Internet website referenced by hyperlink in Amended Complaint Exhibit C, 

attached to Monsanto’s Brief as Exhibit A. (Monsanto Br. 6–7.) As explained above, 

if “matters outside the pleading,” including documents “simply refer[red] to” in a 

pleading, such as by a hyperlink, are considered by the court, the “motion shall be 

treated as one for summary judgment.” N.C. Gen. Stat. 1A-1, 12(b); Holton, 258 N.C. 

App. at 419, 813 S.E.2d at 657. This rule exists because of the inherent unfairness of 

introducing extraneous material on a dismissal motion without providing the other 

party with an opportunity to develop the facts through discovery. See Leech, 922 

S.E.2d at 738. This Court should decline to consider the material in Monsanto’s Brief 
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Exhibit A because Monsanto inappropriately includes this information at the Rule 

12(b)(6) dismissal stage in an attempt to distract from the issues at bar.16 

Second, “[w]hat Plaintiffs should have known is a fact-intensive question not 

suited to a Rule 12(b)(6) motion.” Inhold, LLC v. PureShield, Inc., No. 20 CVS 4841, 

2020 WL 5646605, at *5 (N.C. Super. Ct. Sept. 22, 2020); see also Hunter v. Guardian 

Life Ins. Co. of Am., 102 N.C. App. 477, 486, 593 S.E.2d 595, 601 (2004); Hiatt v. 

Burlington Indus., Inc., 55 N.C. App. 523, 526, 286 S.E.2d 566, 568 (1982). At a 

minimum, a question of fact exists as to what NC State should have known and when, 

precluding dismissal at this stage. 

For these reasons, NC State’s causes of action are not barred by the applicable 

statutes of limitation and, to the extent they involve questions of fact, cannot be 

decided at this stage. 

II. The Economic Loss Doctrine Does Not Apply to NC State’s Claims. 

Despite Monsanto’s characterization of NC State’s damages as “‘purely 

economic losses,’ which are subject to contract law and are not recoverable under tort 

law,” this case is not about economic loss. (Monsanto Br. 15.) The economic loss 

doctrine bars negligence claims for purely economic loss in the commercial 

construction context where the only losses are to the product itself, and the parties 

 
16To the extent that this Court does consider the factual assertions in Monsanto’s Brief as 
derived from this exhibit hyperlink, NC State tested the caulk in Poe Hall during 2018 
renovations. It remediated the PCBs detected in the caulk at this time consistent with EPA 
regulations. Years later, in 2023 and 2024, NC State discovered PCB contamination 
permeating the entire Poe Hall building via its HVAC systems. This later discovery sits on 
an entirely different footing than the isolated 2018 renovation project. In any event, questions 
regarding the evidence available to Monsanto and NC State at various points in time are 
properly to be developed through discovery, not adjudicated on a Rule 12(b)(6) motion. 
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are sophisticated and able to allocate risk by contract. Crescent Univ. City Venture, 

LLC v. Trussway Mfg., Inc., 376 N.C. 54, 58, 852 S.E.2d 98, 101 (2020). This doctrine 

bars recovery for “damages to the product itself” only when allowing recovery would 

“ignore and avoid the rights and remedies granted or imposed by the parties’ 

contract.” Moore v. Coachmen Indus. Inc., 129 N.C. App. 389, 401–02, 499 S.E.2d 772, 

780 (1998). In other words, it exists to prevent plaintiffs from asserting “claims for 

breach of contract disguised as . . .  negligence claim[s].” Crescent, 376 N.C. at 58, 852 

S.E.2d at 101. The Amended Complaint clearly articulates injuries well beyond “the 

product itself,” and NC State did not bargain for contamination of Poe Hall. The relief 

that NC State seeks stems from Monsanto’s wrongful conduct, including fraudulent 

misrepresentation and deception of the public regarding PCBs, and is not available 

through bargained-for contract remedies. 

First, Monsanto’s decades-long misrepresentations and omissions regarding 

the volatility and toxicity of PCBs—including widespread marketing of Aroclor 

mixtures as non-toxic and non-volatile for use in building materials, despite internal 

knowledge of their propensity to migrate, contaminate indoor environments, and 

potential to cause property damage and personal injury—are the underlying cause of 

PCB contamination in Poe Hall, not any breach of contract. Even if, for purposes of 

this motion and as alleged by Monsanto, NC State was considered a sophisticated 

party to a commercial construction project, the Amended Complaint nonetheless 

alleges that NC State lacked the ability to perceive the latent dangers of 

incorporating PCBs into Poe Hall due to Monsanto’s affirmative concealment and 
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misrepresentation of the true properties and risks of its products. (Am. Compl. ¶¶ 

55–78, 189–195.) As alleged in the Amended Complaint, had Monsanto disclosed the 

actual properties and risks associated with PCBs, NC State would not have used 

them in the construction of Poe Hall. (Am. Compl. ¶¶ 76, 193, 206.) As alleged in the 

Amended Complaint, the underlying cause of NC State’s damages is not a contractual 

failure, but Monsanto’s tortious conduct, including its concealment and 

misrepresentation regarding PCBs. (Am. Compl. ¶¶ 80, 189–199, 209–213.) 

Monsanto cannot assert as a defense that an alleged contract between NC State and 

a contractor somehow excuses or supersedes Monsanto’s own tortious conduct, 

particularly where NC State’s injuries were proximately caused by Monsanto’s 

fraudulent concealment and misrepresentation.17 “[T]he economic loss rule does not 

apply to . . .  fraud claims.” Provectus Biopharmaceuticals, Inc. v. RSM US LLP, No. 

17 CVS 10396, 2018 NCBC 100, 2018 WL 4700371, at *18 (N.C. Super. Ct. Sept. 28, 

2018). Monsanto’s fraudulent conduct underscores all of NC State’s claims for relief. 

(See, e.g., Am. Compl. ¶ 67 (Monsanto “advised customers to integrate PCB mixtures 

into construction materials . . . despite knowing that this would directly introduce 

PCBs into surrounding air and other building materials, and onto nearby interior 

surfaces.”); id. ¶¶ 188–99 (asserting that Monsanto made false representations about 

PCBs to induce sales of its products).) Thus, the economic loss doctrine does not apply. 

Second, the damages pled by NC State do not fit the definition of “economic 

loss.” The Amended Complaint does not seek recovery for damages to “the defective 

 
17NC State does not plead any contractual relationship with Monsanto or any contractor. 



32 

product itself,” Reece v. Homette Corp., 110 N.C. App. 462, 466, 429 S.E.3d 768, 770 

(1993), nor does it allege that “a component part of a product or a system injure[d] 

the rest of the product or the system.” Wilson v. Dryvit Syst., Inc., 206 F. Supp. 2d 

749, 753 (E.D.N.C. 2002). Instead, the Amended Complaint pleads that “a defective 

product cause[d] damage to property other than the product itself,” and such losses 

“are recoverable in tort rather than contract.” Moore, 129 N.C. App. at 402, 499 S.E.2d 

at 780. The Amended Complaint alleges that building materials containing PCBs 

(constituting a defective product) were incorporated into the construction of Poe Hall, 

resulting in damage to property other than the product itself. Consequently, NC State 

seeks recovery for the costs associated with removing the PCB-containing building 

materials, demolishing Poe Hall, reconstructing the building, environmental 

remediation, and indemnification for alleged exposure and remediation costs. NC 

State plausibly alleges that Monsanto’s PCBs caused “economic, environmental, and 

property damages” to NC State (Am. Compl. ¶ 190), created “an imminent threat of 

pollution to groundwater” (id. ¶ 219), and forced NC State to engage in “extensive 

remediation and/or replacement of impacted structures and systems” (id. ¶ 175). 

Under North Carolina law, such losses—where the defective product has caused 

harm to other property—are recoverable in tort, rather than being limited to contract 

remedies. 

Monsanto mistakenly analogizes this case to Land v. Tall House Building Co., 

165 N.C. App. 880, 602 S.E. 2d 1 (2004), which involved an underlying contract 

between homeowners and a builder for the sale of a home. The homeowners sued the 
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builder for construction defects. Id. at 881, 602 S.E. 2d at 2. The builder pursued 

contribution and indemnity against a materials manufacturer. Id. However, 

“[b]ecause [the builder] could only be liable to the [homeowners] for breach of 

contract” due to the economic loss rule, “[the builder] ha[d] no claim for contribution 

against [the manufacturer].” Id. at 883, 602 S.E. 2d at 3. The builder’s claim for 

indemnity also failed because  “the law of contract, not the law of torts, define[d] the 

obligations and remedies of the parties,” and because “no other property damage” 

occurred beyond “damage to the house itself.” Id. at 884-85, 602 S.E. 2d at 4 (emphasis 

in original). Thus, Land only serves to illustrate the straightforward and inapplicable 

rule barring tort recovery premised on damage to the subject matter of a contract. 

Here, the NC State’s damages go far beyond the PCBs themselves or even the 

building materials used in Poe Hall. Because of Monsanto’s defective design of PCBs 

and its decades-long scheme of misrepresentation about these products (see Am. 

Compl. ¶¶ 55, 61), NC State now “must essentially demolish Poe Hall and replace it 

with an entirely new building.” (Id. ¶ 42.) In addition to “significant costs, 

inconvenience, and annoyance” (id. ¶ 89), NC State has also had to “engage[] an 

independent environmental consultant” (id. ¶ 35), “shut down the HVAC systems and 

close[] Poe Hall” in 2023 (id. ¶ 34), and now it must comply with federal regulations 

requiring remediation and disposal of an enormous volume of contaminated materials 

(id. ¶ 40). This disruption “interfere[d] with and obstruct[ed] the . . . comfortable 

enjoyment of Poe Hall” (id. ¶ 90) and is “subversive of public order, decency, or morals, 

or constitute[s] an obstruction of public rights.” (Id. ¶ 91.). 
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Beyond affecting the building and its occupants, “PCBs . . . have leached into 

soil and interior and exterior substrate materials that are porous surfaces . . . at 

concentrations requiring removal and/or remediation.” (Id. ¶ 38.) They have been 

“discharged to lands of the State, presenting an imminent threat of pollution to 

groundwater” (id. ¶ 39) and continue to migrate into the environment surrounding 

Poe Hall (id. ¶¶ 92–93, 130, 174). As a result of Monsanto’s PCBs, NC State must 

bear the “costs of investigation, abatement, demolition, PCB waste remediation and 

disposal, replacement construction, testing and monitoring, loss of use, exposure 

claims, and related consequential losses.” (Id. ¶ 195.) NC State’s Amended Complaint 

asserts losses attributable to Poe Hall and the surrounding environment, not to “the 

defective product itself.” This is also not a case where “a component part of a product 

or a system injures the rest of the product or the system,” which may constitute 

economic loss. Wilson, 206 F. Supp. 2d at 753. Rather, as pled in the Amended 

Complaint, Monsanto’s manufacturing of PCBs and its decades-long scheme to cover 

up their true properties has caused extensive damage to Poe Hall and the 

surrounding environment. The economic loss doctrine does not bar recovery for these 

injuries and is not applicable to this case. 

Finally, Monsanto’s attempt to avoid liability through this theory distorts the 

purpose of the economic loss rule. This rule maintains the distinction between 

contract and tort law by limiting “recovery in tort when a contract exists between the 

parties that defines the standard of conduct.” Provectus, at *18. On the other hand, 

where a contract does not control the relationship between the parties, courts will 



35 

“recognize a means of redress [in tort] for those purchasers who suffer economic loss 

or damage from improper construction but who . . . have no basis for recovery in 

contract.” Lord v. Customized Consulting Specialty, Inc., 182 N.C. App. 635, 641, 643 

S.E.2d 28, 32 (2007) (quoting Warfield v. Hicks, 91 N.C. App. 1, 10, 370 S.E.2d 689, 

694 (1988)). NC State does not plead any contractual relationship with Monsanto. 

And NC State does not and could not have had any bargained-for means of recovery 

for its harms under a contract theory. See, e.g. Walbridge Aldinger LLC v. Cape Fear 

Eng’g, Inc., No. 7:21-CV-57-FL, 2022 WL 288181, at *7 (E.D.N.C. Jan. 31, 2022) 

(declining to dismiss claims where the plaintiff “did not possess a bargained-for 

means of recovery” and there was “no allegation that it negotiated” or had the “power 

to control” the construction project) (citation omitted); New Dunn Hotel, LLC v. K2M 

Design, Inc., No. 5:20-CV-107-FL, 2021 WL 1910033, at *4–5 (E.D.N.C. May 12, 2021) 

(economic loss rule did not bar recovery where plaintiff was not in contract with the 

defendant and had no recovery in contract for its injuries). 

As discussed above, Monsanto actively concealed information about PCBs, 

depriving NC State of even the opportunity to design Poe Hall with full knowledge 

and power to accurately allocate the risks of the materials incorporated within it. 

(Am. Compl. ¶ 73.) As stated in the Amended Complaint, Monsanto “marketed PCB 

mixtures to the building industry while representing them as non-toxic and non-

volatile, despite internal knowledge dating back decades that PCBs are toxic, 

persistent, and prone to migrate and contaminate indoor environments.” (Id. ¶ 55.) 

The absence of any contract defining the parties’ rights and obligations, combined 
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with Monsanto’s active concealment of the risks of PCBs, means NC State had no 

ability to bargain for recovery or to allocate the risk of PCB-related injuries through 

contract. Under these circumstances, the economic loss rule does not bar NC State’s 

tort claims. 

III. NC State States Cognizable Claims for Every Cause of Action 
Asserted in Its Amended Complaint. 

A. Monsanto’s blanket attack on proximate cause fails. 

In an attempt to avoid responsibility outright, Monsanto makes a blanket 

argument that NC State has failed to allege proximate causation with respect to any 

of its claims. (Monsanto Br. 17–19.) Specifically, Monsanto asserts that the 

intervening acts of third-party manufacturers of finished PCB-containing products, 

distributors, contractors, facility managers, or other entities in the chain of 

distribution broke the chain of causation. (Id. at 17–18.) Monsanto erroneously 

contends that NC State’s own voluntary actions (or inaction) over the course of five 

decades render Monsanto’s effect in the causation chain too remote. (Id. at 18.) 

Finally, Monsanto argues that the harms incurred by NC State were unforeseeable 

at the time Monsanto manufactured the products in question. (Id. at 18–19.) None of 

these arguments carries the day. 

First, “‘proximate cause is a factual question’” and, therefore, “‘is typically not 

appropriate to discuss in a motion to dismiss.’” Demarco v. Charlotte-Mecklenburg 

Hosp. Auth., 208 N.C. App. 334, 341, 836 S.E.2d 322, 327–28 (2019) (quoting Acosta, 

180 N.C. App. at 568–69, 638 S.E.2d at 251). As long as the complaint “adequately 

recites the element of causation, an issue of fact for the jury to decide, plaintiff has 
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made a sufficient pleading of causation under Rule 12(b)(6).”18 Est. of Long ex rel. 

Long v. Fowler, 270 N.C. App. 241, 252, 841 S.E.2d 290, 299 (2020) (citation omitted). 

The Amended Complaint here adequately alleges causation. NC State alleges 

that Monsanto’s “internal documents repeatedly acknowledged the volatility, toxicity, 

and environmental persistence of PCBs.” (Am. Compl. ¶ 61.) Nevertheless, Monsanto 

“marketed PCB mixtures to the building industry while representing them as non-

toxic and non-volatile,” intentionally hiding its knowledge from the public. (Id. ¶¶ 55, 

57–61, 68, 77.) Moreover, Monsanto “knew that its PCBs were used in, building 

materials utilized in the construction of schools, homes, and other buildings.” (Id. ¶ 

65.) It further “knew that its PCBs were included in products that, when used as 

intended, were certain to directly result in contamination and property damage.” (Id. 

¶ 66.) And it “advised customers to integrate its PCB mixtures into construction 

materials, such as caulk, sealants, mastics, adhesives, paint, and other materials, 

despite knowing this would directly introduce PCBs into surrounding air and other 

building materials, and onto nearby interior surfaces.” (Id. ¶ 67.) Finally, “Monsanto, 

despite knowing the propensity of PCBs to volatilize and migrate from building 

materials, failed to warn the industry, purchasers, or end-users of these hazards.” 

(Id. ¶ 68.) As set forth in these allegations, Monsanto knew about the toxicity of PCBs 

 
18Monsanto cites Dove v. Harvey, 168 N.C. App. 687, 608 S.E.2d 798 (2005), in support of the 
appropriateness of dismissing a claim for failure to establish proximate causation at the 
motion to dismiss stage. (Monsanto Br. 17.) However, Dove involved a legal malpractice claim 
with a “stricter standard” for showing proximate causation due to various public policy 
considerations. 168 N.C. App. at 692–93, 608 S.E.2d at 802–03. Therefore, it is inapposite, 
and the general standards of proximate cause pleading apply here. 
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and continued extensively marketing them. Monsanto should have expected to be 

liable for later harms.19 

Indeed, in reliance on the representations in Monsanto’s marketing materials, 

“building materials containing PCBs—including caulks, adhesives, mastics, and 

HVAC duct sealants—were specified and installed in Poe Hall.” (Id. ¶ 70.) “Monsanto 

furnished materials to NC State and/or its intermediaries (e.g., designers, 

contractors, facility managers) for the construction of Poe Hall.”  (Id. ¶ 71.) Moreover, 

“[i]f Monsanto’s concealed knowledge of volatility and toxicity, as reflected in its 

internal memoranda, had been disclosed or had adequate warnings or instructions 

been provided, NC State and its agents would not have permitted the use of PCB-

containing products in the construction of Poe Hall.” (Id. ¶ 76.) Finally, NC State has 

specifically alleged that Monsanto’s actions and/or inaction caused the harm forming 

the basis of each of its individual causes of action. (Id. ¶¶ 89, 104-05, 109, 125, 166-

67, 172, 176, 185-86, 220-21.) In sum, NC State has sufficiently alleged proximate 

causation in order to survive a Rule 12(b)(6) motion. 

B. NC State Has Pled an Inadequate Design Claim Under N.C. Gen. 
Stat. § 99B-6 (Count 3). 

To state a claim for inadequate design under section 99B–6 of the North 

Carolina General Statutes, a plaintiff must prove that “the manufacturer acted 

unreasonably in designing or formulating the product” and “that this conduct was a 

 
19In other jurisdictions, similar allegations that Monsanto “had knowledge of the toxicity and 
dangers of PCBs as early as the 1930s, with increasing knowledge through the 1960s,” was 
sufficient to overcome Monsanto’s blanket argument regarding proximate cause. See, e.g., 
State v. Monsanto Co., No. 23-CV-2606, 2024 WL 2818695, at *6 (Vt. Super. Ct. May 29, 
2024). 
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proximate cause of the harm for which damages are sought.” DeWitt v. Eveready 

Battery Co., 144 N.C. App. 143, 154, 550 S.E.2d 511, 518 (2001) (citation omitted), 

aff'd, 355 N.C. 672, 565 S.E.2d 140 (2002) (quoting N.C. Gen. Stat. § 99B–6(a) (1999). 

A plaintiff must also prove either that “the manufacturer unreasonably failed to 

adopt a safer, practical, feasible, and otherwise reasonable alternative design or 

formulation” or that “the design or formulation of the product was so unreasonable 

that a reasonable person, aware of the relevant facts, would not use or consume a 

product of this design.” Id. 

Monsanto first argues that NC State’s design defect claim fails because the 

alleged defect is an “inherent characteristic” of the product. (Monsanto Br. 19.) 

Although North Carolina’s product liability statute provides an affirmative defense 

when a design defect action is “based upon an inherent characteristic” of the product, 

Monsanto fails to address the full definition of “inherent characteristic” and instead 

attempts to selectively edit the statutory text to support its argument. Under the 

complete rule of section 99B-6(c) of the North Carolina General Statutes, an inherent 

characteristic is one “that cannot be eliminated without substantially compromising 

the product's usefulness or desirability and that is recognized by the ordinary person 

with the ordinary knowledge common to the community.” DeWitt, 144 N.C. App. at 

154, 550 S.E.2d at 518 (emphasis added). 

The Amended Complaint contains ample allegations that the ordinary person, 

including NC State, did not know of—and, indeed, that Monsanto purposefully 

concealed information about—the toxicity, persistence, and volatility of PCBs. (Am. 
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Compl. ¶¶ 55, 57–64 (alleging that Monsanto intentionally misled consumers about 

the health and safety concerns it documented in its internal communications and 

reports).)  

Further, whether an alleged defect is an “inherent characteristic” of a product 

recognized by an ordinary person is not an appropriate determination at the 

dismissal stage. In fact, even at the summary judgment stage, courts regularly find 

that this question is too factually driven to be decided as a matter of law. In Town of 

Lexington v. Pharmacia Corp., 133 F. Supp. 3d 258 (D. Mass. 2015), relied on by 

Monsanto, the court considered the plaintiff’s design defect claim at the summary 

judgment stage and specifically observed that “the complexity of the product here 

calls for expert testimony.” Id. at 266. Other jurisdictions with similar statutory 

defenses have recognized that this is a factual question. See Phillips 66 Co. v. Lofton, 

94 So. 3d 1051, 1061 (Miss. 2012) (“the inherent characteristics defense . . . is just 

that–a defense that must be pled and proven, rather than an outright bar”) (citations 

omitted); Roberts v. Rich Foods, Inc., 654 A.2d 1365, 1372 (N.J. 1995) (holding that 

the defendant “should bear the burden of proving the [inherent characteristic] 

defense by a preponderance of the evidence”). 

NC State has alleged the essential elements of a design defect claim under 

section 99B–6 of the North Carolina General Statutes, and any argument that the 

defect is “inherent” and “recognized by the ordinary person” requires additional 

development of the factual record. 
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Monsanto also argues that NC State’s design defect claim fails because it does 

not allege that Monsanto unreasonably failed to adopt a “reasonable alternative 

design” for PCBs. (Monsanto Br. 3.) Not only is this position belied by NC State’s 

Amended Complaint, which alleges that “Defendants unreasonably failed to adopt 

safer, practical, feasible, and otherwise reasonable designs or formulations” (Am. 

Compl. ¶ 108), but it ignores the fact that North Carolina plaintiffs have two ways of 

stating a design defect claim. The products liability statute allows plaintiffs to state 

a claim for inadequate design by showing either of the following: 

(1) At the time the product left the control of the manufacturer, the 
manufacturer unreasonably failed to adopt a safer, practical, feasible, 
and otherwise reasonable alternative design or formulation that could 
then have been reasonably adopted and that would have prevented or 
substantially reduced the risk of harm without substantially impairing 
the usefulness, practicality, or desirability of the product. 

(2) At the time the product left the control of the manufacturer, the 
design or formulation of the product was so unreasonable that a 
reasonable person, aware of the relevant facts, would not use or consume 
a product of this design. 

N.C. Gen. Stat. § 99B-6(a). Here, NC State has pled that the design of PCBs was so 

unreasonable that a reasonable person, aware of the toxicity and volatility of PCBs, 

would refuse to use them. Specifically, NC State has pled the following allegations: 

the harmful effects of PCBs which caused them to be federally regulated (Am. Compl. 

¶¶ 17–25, 29, 32, 61–63); the presence of PCBs inside Poe Hall (id. ¶¶ 33–38, 40); and 

the direct impact of those PCBs on NC State’s campus (id. ¶¶ 31, 40, 42, 79, 80). 

These factual allegations support a claim that PCBs were unreasonably 

designed because North Carolina follows the majority rule that “a product defect is 

properly inferred from evidence of the product's malfunction in ordinary use.” Red 
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Hill Hosiery Mill, Inc. v. MagneTek, Inc., 138 N.C. App. 70, 76, 530 S.E.2d 321, 326 

(2000). The law recognizes that a plaintiff cannot be asked to offer specific product 

redesigns or reformulations, particularly where, as here, the harmful effects of the 

defective products are intentionally hidden from consumers. Therefore, the plaintiff 

can properly ask a factfinder to infer a defect based on malfunctions. A plaintiff is 

entitled to draw this inference even after discovery. See Bernick v. Jurden, 306 N.C. 

435, 450–51, 293 S.E.2d 405, 415 (1982) (inadequate design claim “based solely upon 

the fact that [a] mouthguard broke,” with no evidence of a specific defect, survived 

summary judgment because a defective condition could be inferred). Where a plaintiff 

would not be asked to present specific evidence to defeat a motion for summary 

judgment, “a higher evidentiary standard [will] not apply at the pleading stage.” 

Teague v. Johnson & Johnson, Inc., 578 F. Supp. 3d 743, 748 (E.D.N.C. 2022) (product 

defect claim allowed to proceed based on evidence from which a defect could be 

inferred). 

Here, NC State has alleged numerous facts to support its claim that Monsanto 

unreasonably designed and formulated PCBs, concealed relevant facts from 

consumers to ensure that PCBs’ toxicity and volatility were unknown, and caused 

direct harm to NC State’s property. See also Mayor & City Council of Baltimore v. 

Monsanto Co., No. RDB-19-0483, 2020 WL 1529014, at *11 (D. Md. Mar. 31, 2020) 

(denying Monsanto’s motion to dismiss a design defect claim because allegations that 

“Monsanto’s PCBs were unsafe . . . as demonstrated by the United States Congress 

banning the production and sale of PCBs,” and that “Monsanto knew” of the risks this 
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product imposes on “waterways and wildlife . . . [and] stormwater system[s]” sufficed 

to support plaintiffs’ claim (citation omitted)). Accordingly, the factual allegations 

pled by NC State support a claim that PCBs were unreasonably designed. Monsanto’s 

motion to dismiss this claim should be denied. 

C. NC State States a Claim for Failure to Warn Under N.C. Gen. 
Stat. § 99B-5 (Count 4). 

To prevail on a failure to warn claim, a plaintiff must prove “that the 

manufacturer or seller acted unreasonably in failing to provide such warning,” that 

this failure “was a proximate cause of the harm,” and one of the following additional 

elements: 

(1) At the time the product left the control of the manufacturer or seller, 
the product, without an adequate warning or instruction, created an 
unreasonably dangerous condition that the manufacturer or seller 
knew, or in the exercise of ordinary care should have known, posed a 
substantial risk of harm to a reasonably foreseeable claimant. 

(2) After the product left the control of the manufacturer or seller, the 
manufacturer or seller became aware of or in the exercise of ordinary 
care should have known that the product posed a substantial risk of 
harm to a reasonably foreseeable user or consumer and failed to take 
reasonable steps to give adequate warning or instruction or to take other 
reasonable action under the circumstances. 

N.C. Gen. Stat. § 99B-5(a). A manufacturer has a “duty to . . . provide warnings of 

any danger associated with the product’s use [that are] sufficiently intelligible and 

prominent to reach and protect all those who may reasonably be expected to come 

into contact with the product.” Sparks v. Oxy-Health, LLC, 134 F. Supp. 3d 961, 992 

(E.D.N.C. 2015) (second alteration in original) (quoting Nicholson v. Am. Safety Util. 

Corp., 124 N.C. App. 59, 476 S.E.2d 672 (1996), aff’d as modified, 346 N.C. 767, 488 

S.E.2d 240 (1997)). “[A] manufacturer must exercise the ‘highest’ or ‘utmost’ caution, 
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commensurate with the risks of serious harm involved, in the production of a 

dangerous instrumentality or substance.” Nicholson, 124 F. Supp. 3d at 65 (citations 

omitted). “Failure to warn adequately renders the product defective.” Id. at 66. “[A] 

manufacturer has a continuing duty to provide a warning to the users of its product 

where it learns of a dangerous propensity of its product after the time of sale.” Sisk 

v. Abbott Lab’ys, No. 1:11cv159, 2012 WL 3155586, at *5 (W.D.N.C. June 19, 2012) 

(quoting Smith v. Selco Prods., Inc., 96 N.C. App. 151, 158, 385 S.E.2d 173, 176 

(1989)). 

Monsanto claims that its warnings about PCBs were “adequate as a matter of 

law.” (Monsanto Br. 21.) However, as evidenced by the fact that its entire paragraph 

supporting this argument contains no legal authority, the question of adequacy is not 

one that should be settled at the dismissal stage. Even at summary judgment, it is 

not sufficient for a defendant merely to claim that it provided some form of warning 

to someone. See Walls v. Ford Motor Co., No. 1:20-CV-98, 2022 WL 588901, at *9-10 

(M.D.N.C. Feb. 25, 2022) (denying summary judgment where the evidence showed a 

failure to provide any warnings about the dangers of asbestos until the 1970s despite 

evidence of its toxicity being discovered as early as 1932); Morgan v. Cavalier 

Acquisition Corp., 111 N.C. App. 520, 529–30, 537, 432 S.E.2d 915, 925 (1993) 

(reversing summary judgment where the defendants placed warning labels on their 

vending machines “for trained technicians who serviced the machines but not for 

consumers”); Nicholson, 124 F. Supp. 3d at 64, 66–67 (denying summary judgment 

where a genuine issue of material fact existed as to whether defendants “acted in 
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conformity with the reasonable person standard . . . in testing and inspecting the 

[product] and . . . in providing adequate warnings”) (internal citations omitted); 

DeWitt, 144 N.C. App. at 153, 550 S.E.2d at 518 (record at summary judgment 

contained “sufficient evidence to raise a jury question regarding whether the 

warning, which did not contain any information regarding treatment for exposure to 

potassium hydroxide, was inadequate”). 

Although it predates section 99B-5(b) of the North Carolina General Statutes, 

the Court of Appeals decision in Ziglar v. E.I. Du Pont De Nemours & Co., 53 N.C. 

App. 147, 280 S.E.2d 510 (1981) shows how fact-intensive the question of adequate 

warnings can be. Ziglar, like so many other cases considering this issue, was a 

summary judgment decision handed down after the development of a record. Id. at 

150, 280 S.E.2d at 512. The plaintiff sued a manufacturer, Du Pont, and a seller, 

Hardware, for failure to warn about the dangers of a toxic insecticide. Id. at 150–51, 

280 S.E.2d at 513. The court affirmed summary judgment in favor of Hardware, the 

seller, but it reversed summary judgment as against Du Pont, the manufacturer,  

because “plaintiff’s allegations regarding the inadequacy of Du Pont’s warnings 

raised factual issues.” Id. at 152, 157, 280 S.E.2d at 514, 517. The court reasoned 

that, although Du Pont “fulfilled the applicable statutory requirements for the 

labeling of a poisonous insecticide,” compliance with those requirements was “but a 

part of the total circumstances to be weighed and considered” in determining whether 

the warnings were adequate. Id. at 156, 280 S.E.2d at 516. 
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Monsanto also argues that the risks posed by PCBs were “open and obvious” 

when Poe Hall was constructed, immunizing it from liability for inadequate warning. 

(Monsanto Br. 22.) Although North Carolina law recognizes a defense to failure to 

warn claims when a risk is “open and obvious” or “a matter of common knowledge,” 

to maintain this defense, the plaintiff must have essentially engaged in contributory 

negligence by ignoring or failing to recognize a risk that is truly obvious to a 

reasonable person. See Eason v. Cleveland Draft House, LLC, No. COA08-684, 2009 

WL 676951, at *5 (N.C. Ct. App. Mar. 17, 2009) (quoting N.C. Gen. Stat. § 99B-5(b) 

to support the proposition that “[c]ontributory negligence … bars plaintiff’s products 

liability claim”); N.C. Gen. Stat. § 99B-5(b). 

Here, NC State followed industry practices and complied with all applicable 

laws, regulations, and guidance in testing and handling PCBs. EPA does not require 

property owners to proactively test all building materials for PCBs. Prior to late 2023, 

NC State had no knowledge (nor should it have known) that the HVAC system 

contained PCBs. Once it was aware of the contamination, NC State followed industry 

practices and complied with EPA’s regulations, instructions, and best practices in 

forming and carrying out a remediation plan. NC State had no duties besides those 

that it fully upheld. Monsanto calls upon its usual tactic of deflection to claim that 

NC State is to blame for its “decision to use PCB-containing materials in constructing 

Poe Hall and then to not remove them in the 55 years since.” (Monsanto Br. 8.) 

However, there are no allegations in the Amended Complaint or credible arguments 

raised in Monsanto’s Motion to Dismiss to give rise to a plausible argument that NC 
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State was negligent in not realizing this risk, which Monsanto actively and 

intentionally concealed.20 

The adequacy of any warnings supposedly issued by Monsanto is a question 

that can only be addressed after the development of a factual record. Monsanto 

cannot rely on its assertions that the risks of PCBs were “open and obvious” when NC 

State has pled every prima facie element of a failure-to-warn products liability case 

and supported its allegations that Monsanto deceived the public by concealing these 

very risks. Monsanto’s theory of dismissal has been tested and rejected in other 

jurisdictions,21 and this Court should similarly refuse to dismiss NC State’s failure to 

warn claim. 

D. NC State States a Claim for Negligence (Count 5). 

This Court should deny Monsanto’s motion to dismiss NC State’s negligence 

claim because, as demonstrated above, NC State has adequately pled design defect 

and failure to warn. See Sisk, 2012 WL 3155586 (recommending that the district court 

deny a motion to dismiss the plaintiff’s negligence claim based on manufacturing 

defect, design defect, and failure to warn theories because the plaintiff stated a claim 

 
20Monsanto, as the manufacturer of PCBs, was bound by a “continuing duty . . . to provide 
post-sale warnings of any deficiencies it learns exists in the product to users.” Smith, 96 N.C. 
App. at 158, 385 S.E.2d at 176 (1989). Defying this obligation, Monsanto intentionally 
concealed the dangers of PCBs from the public for decades after discovering their toxicity, 
volatility, and persistence in the 1930s. (Am. Compl. ¶ 61.) 

21Monsanto raised a similar argument in Baltimore, where it argued that it “owed no duty to 
warn the City of the danger of PCBs.” 2020 WL 1529014,  at *11. The Maryland district court 
rejected this argument because “the City allege[d] that the Defendants, as the sole 
manufacturer of PCBs, knew and expected that PCBs would cause widespread water 
contamination and failed to provide any warnings to the public.” Id. 
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for all three products liability claims).22 That Monsanto breached its duties under 

each theory of product liability is a fact to be proven on a more developed record. See 

Bernick, 306 N.C. at 450, 306 S.E.2d at 415 (stating, “ordinarily it is the duty of the 

jury to apply the standard of care of a reasonably prudent person” and observing that 

even summary judgment is “rarely appropriate in negligence actions”). 

Here, NC State alleged that Monsanto “owed a duty of care to [NC State] and 

others to protect against unreasonable risk of harm” (Am. Compl. ¶ 149), “breached 

[its] duty by failing to conform to the requisite standard of care” (id. ¶ 151), and 

“directly caused or substantially contributed to the release and spread of PCBs into 

the building materials and environment” (id. ¶ 166), despite this risk being 

“reasonably foreseeable . . . based on [its] superior knowledge of the properties and 

risks of PCBs” (id. ¶ 161). It also alleged that Monsanto’s conduct “caused and 

continues to cause injury to [NC State].” (Id. ¶ 167.) These allegations and the related 

assertions throughout NC State’s Amended Complaint state a robust claim for 

negligence against Monsanto. 

NC State has also adequately pled a negligence per se claim. Negligence per se 

is a “unique subspecies of negligence.” Calliste v. City of Charlotte, 695 F. Supp. 3d 

708, 726 (W.D.N.C. 2023), aff’d, No. 23-2158, 2025 WL 1743510 (4th Cir. June 24, 

 
22Product liability claims against Monsanto frequently survive dismissal in other 
jurisdictions. See, Baltimore, 2020 WL 1529014 (denying Monsanto’s motion to dismiss 
design defect and failure to warn claims); Illinois ex rel. Raoul v. Monsanto Co., No. 1:22-cv-
05339, 2023 WL 3292591 (N.D. Ill. May 5, 2023) (same); Erickson v. Pharmacia LLC, 31 
Wash. App. 2024, aff'd in part, rev'd in part, 578 P.3d 306 (Wash. 2025) (although this Court’s 
decision was subsequently reversed on statute of repose grounds, it rejected Monsanto’s 
products liability arguments at the appeals stage). 
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2025). “[T]he general rule in North Carolina is that the violation of a [public safety 

statute] constitutes negligence per se,” and that a plaintiff is entitled to damages if 

the plaintiff “belongs to the class [of persons] intended to be protected by the statute.” 

Stein v. Asheville City Bd. of Educ., 360 N.C. 321, 326, 626 S.E.2d 263, 266 (2006) 

(alterations in original) (citations omitted). In a negligence per se action, the statute 

or regulation provides “the required standard of care,” and a violation of this standard 

“conclusively establishes both duty and breach of duty in a plaintiff's prima facie 

case.” Nix v. Chemours Co. FC, LLC, 456 F. Supp. 3d 748, 761 (E.D.N.C. 2019); see 

also Parker v. Colson, 266 N.C. App. 183, 186, 831 S.E.2d 102, 105 (2019) (in a 

negligence per se action, “[t]he common law rule of ordinary care does not apply – 

proof of the breach of the statute is proof of negligence”). 

To determine whether a statute is a public safety statute, courts look to 

whether it “imposes a duty on a person for the protection of others.” Manzoeillo v. 

PulteGroup, Inc., 289 N.C. App. 720, 888, S.E.2d 409, at *10 (2023) (quoting Hart v. 

Ivey, 332 N.C. 299, 303, 420 S.E.2d 174, 177 (1992)). The question is “whether [the 

statute] is ‘designed for the protection of life or limb’ and ‘imposes a duty upon 

members of society to uphold that protection.’” Calliste, 695 F. Supp. 3d at 727 

(citations omitted). 

NC State adequately alleges negligence per se based on its claim under the Oil 

Pollution and Hazardous Substances Act (“OPHSCA”). OPHSCA exists “to promote 

the health, safety, and welfare of the citizens of this State by protecting the land and 

the waters over which this State has jurisdiction from pollution by oil, oil products, 
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oil by-products, and other hazardous substances.” N.C. Gen. Stat. § 143-215.76. In 

enacting OPHSCA, “the Legislature clearly intended to provide broad protection of 

the land and waters of North Carolina from pollution by oil and other hazardous 

substances and to thereby promote the health, safety, and welfare of the citizens of 

this state.” Jordan v. Foust Oil Co., 116 N.C. App. 155, 164, 447 S.E.2d 491, 496 

(1994); see also BSK Enters., Inc. v. Beroth Oil Co., 246 N.C. App. 1, 11, 783 S.E.2d 

236, 244 (2016) (“[T]he statute is intended to provide broad relief to victims of past 

and present damages, as well as to protect victims from future pollution.”). 

To accomplish these purposes, OPHSCA imposes duties on those who use 

hazardous substances, including the obligation not “to discharge, or cause to be 

discharged, oil or other hazardous substances into . . . any waters . . . or lands within 

this State;” to “immediately undertake to collect and remove the discharge and to 

restore the area affected by the discharge as nearly as may be to the condition existing 

prior to the discharge;”; and to “immediately notify the Department [of 

Environmental Quality] . . . of the nature, location[,] and time of the discharge and of 

the measures which are being taken . . . to contain and remove the discharge.” N.C. 

Gen. Stat. §§ 143-215.83(a), -215.84(a), -215.85(a). OPHSCA imposes civil penalties 

for noncompliance with these duties and makes “[a]ny person who knowingly and 

willfully discharges or causes or permits the discharge of oil or other hazardous 

substances” guilty of a Class H felony. Id. §§ 143-215.88A(a), -215.88B(e). 

NC State, as a landowner and entity of the State itself, is squarely within the 

class of plaintiffs intended to be covered by OPHSCA’s “broad protection,” as 
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Monsanto’s violation of this statute has directly caused damage to NC State’s welfare. 

OPHSCA’s purpose is indisputably to protect “health, safety, and welfare,” and it 

imposes upon parties like Monsanto various duties in order to accomplish that 

purpose. Therefore, Monsanto’s violation of OPHSCA is properly grounds for a 

negligence per se claim. 

NC State also adequately alleges negligence per se based on its claims under 

the North Carolina products liability statutes sections 99B-5 and 99B-6 of the North 

Carolina General Statutes. Although these statutes have not been explicitly classified 

as public safety statutes, courts are continuously assessing the character of North 

Carolina statutes to determine whether they have a public safety-related purpose. 

See Manzoeillo, 289 N.C. App. 720, 888 S.E.2d 409, at *12 (reversing dismissal of a 

negligence per se claim based on alleged violation of ordinances that had not 

previously “been explicitly held to be safety statutes by North Carolina case law”); 

Byers v. Standard Concrete Prods. Co., 268 N.C. 518, 521, 151 S.E.2d 38, 40 (1966) 

(reversing entry of nonsuit on negligence per se claim based on violation of a statute 

that courts “ha[d] not specifically held [to be] a statute imposing a specific duty for 

the protection of others”). 

An examination of other public safety statutes shows that statutes regulating 

design standards, see e.g., Manzoeillo, 289 N.C. App. 720, 888 S.E.2d 409, at *12 

(ordinance setting standards for the design of walkways and trails and ordinance 

requiring construction of sidewalk drains), warning requirements, see e.g., Byers, 268 

N.C. at 520, 151 S.E.2d at 39 (statute setting load limits and warning requirements 
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for state bridges), product manufacturing and building, see e.g. Manzoeillo, 289 N.C. 

App. 720, 888 S.E.2d 409, at *11 (finding violations of the North Carolina Building 

Code have “been consistently acknowledged as constituting negligence per se”), and 

product use and operation, see e.g., Dickey v. Atl. Coast Line R.R., 196 N.C. 726, 147 

S.E. 15 (1929) (ordinance prohibiting trains from blocking street crossings for more 

than ten minutes); Byers, 268 N.C. at 521, 151 S.E.2d at 40 (“the violation of many of 

the safety statutes relative to the operation of motor vehicles has been held to 

constitute negligence [p]er se” (emphasis added)), are regularly found to fit into this 

category. 

North Carolina’s product liability statutes have the classic features of a safety 

statute. A “[p]roduct liability action” is defined as “any action brought for or on 

account of personal injury, death or property damage.” N.C. Gen. Stat. § 99B-1(3). In 

creating a statutory cause of action for inadequate warning, the General Assembly 

prohibited manufacturers from “creat[ing] an unreasonably dangerous condition” 

that “pose[s] a substantial risk of harm.” Id. § 99B-5(a)(1). Likewise, in creating a 

cause of action for inadequate design, the General Assembly required manufacturers 

to avoid “unreasonably fail[ing] to adopt a safer . . . and otherwise reasonable 

alternative design.” Id. § 99B-6(a)(1) (emphasis added). The text of these statutes 

indicates that they are “designed for the protection of life or limb” and they “impose[] 

a duty upon members of society to uphold that protection.” Calliste, 695 F. Supp. 3d 

at 727 (citation omitted). Moreover, the General Assembly specifically provided that 

“[t]here shall be no strict liability” for these actions, indicating that the purpose of 



53 

the product liability statute is to impose a standard of care for the prevention of 

personal injury, death, and property damage. Id. § 99B-1.1. 

NC State, the owner of buildings and land in North Carolina and an agent of 

the State, is protected by these product-liability statutes and the safety-related 

purposes they promote. Because N.C. Gen. Stat. § 99B-5 and N.C. Gen. Stat. § 99B-6 

are safety statutes, and because NC State has stated claims under them, its 

negligence per se claim should not be dismissed. 

E. NC State States Claims for Nuisance (Counts 1 and 2). 

Monsanto argues that North Carolina law does not recognize claims for public 

and private nuisance against product manufacturers because, once a product is 

placed into the stream of commerce, the manufacturer no longer controls the 

instrumentality of the nuisance. This argument, which has already been roundly 

rejected by other courts,23 misconstrues North Carolina law. 

 
23Courts across the country have already rejected Monsanto’s “ownership or control” 
argument in other PCB-related litigation. See Baltimore, 2020 WL 1529014, at *9 (allowing 
a nuisance claim because the plaintiff alleged that Monsanto created or substantially 
participated in the creation of PCBs); Delaware ex rel. Jennings v. Monsanto Co., 299 A.3d 
372, 381 (Del. 2023) (reversing lower court’s dismissal because “Delaware courts have applied 
the common-sense notion that public nuisance liability extends not just to those who own the 
land, but also to those who substantially participate in creating the public nuisance”); Illinois 
ex rel. Raoul, No. 22 C 5339, 2023 WL 3292591, at *2, *3, *5 (N.D. Ill. May 5, 2023) (denying 
Monsanto’s motion to dismiss because Illinois courts focus on “whether the defendant created 
or participated in the creation of the nuisance” and because Monsanto’s brief “fail[ed] to 
address the numerous cases cited by the State where courts have upheld the exact same 
public nuisance claims against Monsanto”); Addison Cent. Sch. Dist. v. Monsanto Co., No. 
2:23-cv-00164, 2024 WL 4348194, at *9 (D. Vt. Sept. 30, 2024) (denying Monsanto’s motion 
to dismiss a public nuisance claim because the Vermont Supreme Court had never 
“affirmatively required that a defendant maintain control over the injury-causing 
instrumentality” and “because courts in other states . . . are similarly divided” on the issue); 
Burlington Sch. Dist. v. Monsanto Co., No. 2:22-cv-215, 2023 WL 4175344, at *5 (D. Vt. June 
26, 2023) (denying motion to dismiss a public nuisance claim because “Monsanto 
manufactured products with the knowledge that those products would be used in buildings, 
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“To recover for nuisance, a plaintiff must show an unreasonable interference 

with the use and enjoyment of his property.” BSK, 246 N.C. App. at 24–25, 783 S.E.2d 

at 252 (citation omitted). Nuisance exists “wherever acts or conditions are subversive 

of public order, decency, or morals, or constitute an obstruction of public rights.” State 

v. Everhardt 203 N.C. 610, 617, 166 S.E. 738, 741–42 (1932) (citation omitted); Twitty 

v. State, 85 N.C. App. 42, 49, 354 S.E.2d 296, 301 (1987). A nuisance “must work some 

substantial annoyance, some material physical discomfort to the plaintiffs, or injury 

to their health or property.” BSK, 246 N.C. App. at 25, 783 S.E.2d at 252 (quoting 

Pake v. Morris, 230 N.C. 424, 426, 53 S.E.2d 300, 301 (1949)). “Whatever tends to 

endanger life, or generate disease, and affects the health of the community . . . is 

generally, at common law, a public nuisance.” Everhardt, 203 N.C. at 618, 166 S.E. 

at 742. 

Liability for public and private nuisance in North Carolina does not require 

ownership or control. Rather, North Carolina law looks to whether the defendant 

participated in the creation of the nuisance. See Kaplan v. Prolife Action League of 

Greensboro, 111 N.C. App. 1, 23, 431 S.E.2d 828, 839 (1993) (“It is not necessary in 

order to charge a person with liability for a nuisance that he should be the owner of 

the property on which it is created, but it is sufficient if he created it.”) (quoting 

Nuisances, 66 C.J.S. § 88(a)), overruled on other grounds by Sharpe v. Worland, 351 

 
. . . allegedly knew that the products would be harmful,” and “withheld its knowledge from 
the public”); Monsanto Co., 2024 WL 2818695, at *7 (citing Burlington, denying Monsanto’s 
arguments for dismissal because “a defendant may be held liable for harm that continues 
after that defendant’s actions have ceased,” and “substantial participation in a chain of 
actions can be sufficient”). 
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N.C. 159, 166, 522 S.E.2d 577, 581 (1999); Elliott v. Muehlbach, 173 N.C. App. 709, 

712, 620 S.E.2d 266, 269 (2005) (“A person who intentionally creates or maintains a 

private nuisance is liable for the resulting injury to others regardless of the degree of 

care or skill exercised by him to avoid such injury.”) (quoting Morgan v. High Penn 

Oil Co., 238 N.C. 185, 191, 77 S.E.2d 682, 689 (1953)); State ex rel. Howes v. W.R. 

Peele, Sr. Tr., 876 F. Supp. 733, 744 (E.D.N.C. 1995) (public nuisance claim against 

one defendant failed because the State produced no “evidence of the existence of a 

connection between [the defendant] and the creation of the nuisance,” while a public 

nuisance claim against another defendant prevailed because of its “creation of the 

existing nuisance”). 

Pursuant to this rule, North Carolina courts have already allowed nuisance 

claims to proceed despite the instrumentality of the nuisance having changed hands 

from the defendant to the plaintiff. For example, in Jordan v. Foust Oil Co., 116 N.C. 

App. 155, 447 S.E.2d 491 (1994), the defendant delivered gasoline to the plaintiff’s 

property, and the gasoline subsequently leaked into the environment. Id. at 167, 447 

S.E.2d at 498. The court allowed the nuisance claim to proceed because “the evidence 

forecast raise[d] genuine issues as to plaintiffs’ loss of use and enjoyment of their 

property, and as to whether [the defendant] unreasonably interfered with plaintiffs’ 

use of their land by knowingly delivering gasoline into leaking tanks.” Id. 

This approach is in line with numerous other jurisdictions which have taken 

the position that product manufacturers and sellers may be held liable when their 

products create a public nuisance even after those products leave the defendant’s 
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exclusive control. See State v. Exxon Mobil Corp., 406 F. Supp. 3d 420, 467–68 (D. 

Md. 2019) (declining to dismiss a nuisance claim, despite defendants’ argument that 

“they did not have control” over the product when it created contamination, because 

Maryland courts had not foreclosed the availability of nuisance claims where the 

defendant “created or substantially participated in the creation of the nuisance”); 

James v. Arms Tech., Inc., 820 A.2d 27, 52–53 (N.J. Super. Ct. 2003) (holding that 

“control” of the products after sale was not necessary to state a claim in public 

nuisance against gun manufacturer); Ileto v. Glock Inc., 349 F.3d 1191, 1213 (9th Cir. 

2003) (rejecting “control” argument and allowing public nuisance claim against 

manufacturer to stand); City of Boston v. Smith & Wesson Corp., No. 199902590, 2000 

WL 1473568, at *14 (Mass. Super. Ct. July 13, 2000) (allowing a public nuisance claim 

against gun manufacturers to stand because the manufacturers “created and 

supplied” the market for the nuisance); City of Cincinnati v. Baretta U.S.A. Corp., 

768 N.E.2d 1136, 1142–43 (Ohio 2002) (“[A] public nuisance action can be maintained 

for injuries caused by a product if the facts establish that the design, manufacturing, 

marketing, or sale of the product unreasonably interferes with a right common to the 

general public.”); City of Gary v. Smith & Wesson Corp., 801 N.E.2d 1222, 1234 (Ind. 

2003) (“[T]he law of public nuisance is best viewed as shifting the resulting cost from 

the general public to the party who creates it.”). 

Here, NC State has alleged that Monsanto “was responsible for the 

manufacturer of over 99% of all PCBs used or sold within the United States.” (Am. 
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Compl. ¶¶ 19, 53.) When the PCBs became a nuisance to NC State, responsibility for 

their effects fell directly to Monsanto, their creator. 

Monsanto’s motion to dismiss NC State’s public and private nuisance claims 

should therefore be rejected. See Exxon Mobil, 406 F. Supp. 3d at 469 (declining to 

dismiss a nuisance claim “[b]ecause no case law forecloses this theory of public 

nuisance liability under Maryland law”); Addison Cent. Sch. Dist., 2024 WL 4348194, 

at *9 (declining to dismiss a nuisance claim “[b]ecause the Vermont Supreme Court 

has not affirmatively required that a defendant maintain control over the injury-

causing instrumentality for a public nuisance damages claim, and because Vermont's 

trial courts are split on this issue, and because courts in other states that have 

considered this question are similarly divided” (footnotes omitted)). 

Monsanto makes an alternative argument that the public nuisance claim fails 

because NC State has failed to allege a violation of a public right. However, this 

argument misstates the requirements of the common law of nuisance. 

While it is true that “[a] public nuisance is an unreasonable interference with 

a right common to the general public,” this rule does not require that every individual 

in the entire public be directly impacted. State ex rel. Howes, 876 F. Supp. at 741 

(citing Restatement (Second) of Torts 821B (A.L.I.1979)). Such a requirement would 

effectively erase every public nuisance claim. Instead, a public nuisance must “affect[] 

the local community generally” and must “constitute[] an offense against the State.” 

Nix, 456 F. Supp. 3d at 761–62 (quoting Twitty, 85 N.C. App. at 49, 354 S.E.2d at 

301). 
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Nor is it necessary for a nuisance to resemble the so-called “quintessential” 

public nuisance situations emphasized by Monsanto. Rather, the release of hazardous 

substances “injuriously affects the community and, thus, is a public nuisance.” Id. As 

recognized by the North Carolina Supreme Court in F.S. Royster Guano Co. of 

Virginia v. Lumber Co., 84 S.E. 346 (N.C. 1915), a “permanent encroachment or a 

permanent obstruction” of property which is “dedicated to the public and for public 

use” is a nuisance. Id. at 346. 

NC State has pled that it owns property as an agency of the State of North 

Carolina. State-owned buildings, like Poe Hall, are funded and maintained by the 

State’s taxpayers. Monsanto’s PCBs were incorporated into building materials used 

in the construction of Poe Hall as a direct result of Monsanto’s inadequate 

manufacturing and fraudulent advertising of this product with the knowledge that it 

would migrate to the detriment of the property. NC State has therefore pled public 

nuisance and an invasion of the public right. 

F. NC State States a Claim for Trespass because Defendants 
Caused PCBs to Enter Upon Its Property (Count 6). 

Under North Carolina law, trespass is “a wrongful invasion of the possession 

of another.” Singleton v. Haywood Elec. Membership Corp., 357 N.C. 623, 627, 588 

S.E.2d 871, 874 (2003) (citation omitted). A claim of trespass to real property requires 

“(1) possession of the property by plaintiff when the alleged trespass was committed; 

(2) an unauthorized entry by defendant; and (3) damage to plaintiff.” Id. (citation 

omitted) 
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Monsanto seeks to negate the second element in two ways: first, by claiming 

that NC State authorized the PCB contamination; and second, by claiming that 

Monsanto was not responsible for the entry because it lacked post-sale control over 

the PCBs. Neither argument is supported by North Carolina law. 

1. NC State did not “consent” to the invasion of PCBs at Poe 
Hall. 

Monsanto first argues that NC State has failed to state a claim for trespass 

because NC State authorized the installation of PCB-containing material on its 

property. However, NC State gave no valid consent for the entry of PCBs onto its 

property, and, even if it did consent to the entry of building materials containing 

PCBs, Monsanto far exceeded the scope of this consent by knowingly introducing 

contaminants that would migrate beyond their initial bounds and spread throughout 

Poe Hall. 

Although authorization or consent is a defense to trespass, in North Carolina, 

consent is invalidated when it is obtained through misrepresentation and results in 

a violation of the plaintiff’s ownership or possession of its property. As Monsanto 

notes, North Carolina follows the rule articulated in the Seventh Circuit case Desnick 

v. American Broadcasting Cos., 44 F.3d 1345 (7th Cir. 1995). See Food Lion Inc. v. 

Cap. Cities/ABC, Inc., 194 F.3d 505 (4th Cir. 1999); Keyzer v. Amerlink, Ltd., 173 

N.C. App. 284, 618 S.E.2d 768 (2005) (adopting Desnick’s reasoning). In Desnick, the 

Seventh Circuit explained that whether misrepresentation negates the defense of 

consent turns on whether the defendant used the consent to violate the specific 

“interest that the tort[] in question . . . protect[s].” 44 F.3d at 1352. 
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Trespass serves to protect one’s interest in his property. Thus, if consent 

obtained by misrepresentation is used to offend “the inviolability of the person’s 

property” or to interfere “with the ownership or possession of land,” then consent will 

not be a defense against that person’s trespass action. Id. at 1352–53. Contrast 

Desnick, 44 F.3d at 1352 (“If a homeowner opens his door to a purported meter reader 

who is in fact nothing of the sort–just a busybody curious about the interior of the 

home–the homeowner’s consent to his entry is not a defense to a suit for trespass” 

(emphasis added)), with Keyzer, 173 N.C. App. at 291, 618 S.E.2d at 773 (ruling the 

opposite way when “the entry complained of was not of the kind that interfered with 

plaintiff’s ownership or possession of the land”). 

The misrepresentation here involves the manufacturing and distributing of 

materials recognized by EPA and ASTDR as toxic that were then incorporated into 

building materials used to construct Poe Hall. As a direct result of Monsanto’s 

misrepresentations regarding the properties of its materials, NC State voluntarily 

restricted access to Poe Hall and is required to undertake significant remediation 

efforts, including demolition. Monsanto used NC State’s unawareness about the 

toxicity of PCBs to obtain “consent” and directly violated NC State’s interests in the 

peaceable possession of its property. Therefore, Monsanto cannot hide behind the 

defense of consent, and NC State has stated a claim for trespass. See Douglas v. 

Nationwide Mut. Ins. Co., 54 N.C. App. 334, 336, 283 S.E.2d 166, 168 (1981) (consent 

given under a mistake of fact “is still effective unless the defendant was aware of 
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plaintiff’s mistake and took advantage of it” (citing Restatement (Second) of Torts § 

892B (1979))). 

Even if this Court finds that NC State consented to the presence of PCB-

containing building materials on its property despite Monsanto’s misrepresentations, 

Monsanto subsequently exceeded the scope of any such consent by knowingly 

allowing PCBs to contaminate the building, including by migrating throughout the 

structure and into the surrounding outdoors. The defense of consent has well-defined 

limits. “[C]onsent to enter is canceled out, . . . if a wrongful act is done in excess of 

and in abuse of authorized entry.” Food Lion, 194 F.3d at 517 (emphasis added) 

(quoting Miller v. Brooks, 123 N.C. App. 20, 27–28, 472 S.E.2d 350, 355 (1996) (citing 

Blackwood v. Cates, 297 N.C. 163, 166-67, 254 S.E.2d 7, 9 (1979)); see also ABC Servs., 

LLC v. Wheatly Boys, LLC, 259 N.C. App. 425, 431, 817 S.E.2d 397, 401 (2018) (“[A]n 

authorized presence may become unauthorized if the individual’s conduct exceeds the 

scope of his or her invitation.”); Smith v. VonCannon, 283 N.C. 656, 660, 197 S.E.2d 

524, 528 (1973) (“One who enters upon the land of another with the consent of the 

possessor may, by his subsequent wrongful act in excess or abuse of his authority to 

enter, become liable in damages as a trespasser.”). 

A defendant may be held responsible for trespass when it knows that its 

delivery of a product is certain to cause unauthorized contamination. For example, in 

Jordan v. Foust Oil Co., a gasoline supplier that delivered gasoline to a leaking tank 

on the plaintiff’s property argued that it could not be held liable for trespass because 

this claim requires a “defendant [to] have legal responsibility for the person or thing 
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that went onto the plaintiffs’ land,” and, in that case, the plaintiff “was solely 

responsible for . . . [and] controlled the gasoline from the time of delivery.” 116 N.C. 

App. at 167, 447 S.E.2d at 498. The court rejected this argument, reasoning that the 

defendant “delivered gasoline several times into tanks it knew or should have known 

were leaking,” which demonstrates at least “some legal responsibility . . . for the 

unauthorized seepage and support[s] the claim of trespass.” Id. More recently, in ABC 

Services, the Court of Appeals found that a plaintiff stated a claim for trespass 

against a defendant who lawfully entered plaintiff’s car wash business and dumped 

diesel fuel into a car wash drain. 259 N.C. App. at 432, 817 S.E.2d at 402. The court 

agreed with the plaintiff that, although the car wash was “open to the public and 

invites the public to use its facilities . . . Defendant’s presence became a trespass” 

when it acted in a way that exceeded the scope of its invitation. Id. 

NC State did not authorize PCB contamination when it agreed, based on 

misrepresentations by Monsanto, to allow Poe Hall to be built with materials 

containing PCBs. Even if this Court finds that NC State authorized PCBs to enter 

Poe Hall as part of its materials, any such consent was violated and exceeded when 

Monsanto provided products to NC State with the knowledge that the PCBs would 

likely disperse and cause harm to Poe Hall. Therefore, Monsanto is not entitled to 

use the defense of authorization or consent. 

2. The Complaint adequately alleges that Monsanto caused 
PCBs to intrude upon NC State’s property. 

In the alternative, Monsanto argues that the unauthorized entry of PCBs 

cannot be attributed to it because it had “no knowledge” of or control over the 
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contamination of Poe Hall after it sold the PCBs. This argument fails under North 

Carolina law. 

First, it is worth clarifying the mental state required for a defendant to be 

liable for trespass. Trespass requires entry onto land with intent or negligence. See 

S.C. Telecomm. Grp. Holdings v. Miller Pipeline LLC, 248 N.C. App. 243, 250, 788 

S.E.2d 634, 639 (2016) (“[I]n the absence of negligence, trespass to land requires that 

a defendant intentionally enter onto the plaintiff’s land”(alteration in original) 

(citation omitted); Hoffman v. Vulcan Materials Co., 91 F. Supp. 2d 881, 887 

(M.D.N.C. 1999) (following the Restatement (Second) of Torts rule “impos[ing] 

liability for unintentional intrusions when they are a result of negligent or reckless 

conduct” (citations omitted)). To enter with “intent,” the defendant does not need “an 

intent to do injury,” such as by directly causing PCB contamination in Poe Hall, but 

“merely an intent to go upon the land of another.” Rudd v. Electrolux Corp., 982 F. 

Supp. 355, 370 (M.D.N.C. 1997). 

Applying these standards, Monsanto’s loss of “post-sale control” over the PCBs 

does not insulate it from trespass liability by negating the intent requirement. North 

Carolina follows the Restatement (Second) of Torts § 158 approach, which states that 

trespass liability exists if the defendant either “intentionally enters land in the 

possession of the other, or causes a thing or a third person to do so.” Restatement 

(Second) of Torts § 158(a) (A.L.I. 1965) (emphasis added); see Smith, 283 N.C. at 659, 

197 S.E.2d at 527 (citing Restatement (Second) of Torts § 158); McDowell v. Davis, 33 

N.C. App. 529, 535, 235 S.E.2d 896, 900 (1977) (relying on § 158 to define trespass 
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liability), overruled on other grounds by Johnson v. Ruark Obstetrics & Gynecology 

Assocs., P.A., 327 N.C. 283, 395 S.E.2d 85 (1990); Food Lion, 951 F. Supp. 1271, 1221 

(M.D.N.C. 1996) (“the Restatement sections pertaining to trespass are often cited by 

the North Carolina courts”); Hoffman, 91 F. Supp. 2d at 887 (observing North 

Carolina’s apparent “concurrence” with the rules articulated in § 158). 

Pursuant to the Restatement, an “entrance” upon land includes “the presence 

upon the land of a third person or thing which the actor has caused to be or to remain 

there.” Restatement (Second) of Torts § 158 cmt. b. Importantly, control is not the 

standard: rather, “[i]t is enough that an act is done with knowledge that it will to a 

substantial certainty result in the entry of the foreign matter.” Id. cmt. i (emphasis 

added). Thus, North Carolina courts do not require a defendant to directly control the 

instrumentality of the trespass. See Dew v. E.I. du Pont de Nemours & Co., No. 5:18-

CV-73-D, 2025 WL 1174727, at *4–5 (E.D.N.C. Mar. 31, 2025) (quoting § 158 cmt. i 

and finding that the defendants knew “of their PFAS contamination . . . since 1980 

and have known or should have known that PFAS contamination then entered 

plaintiffs’ properties during the relevant period for plaintiffs’ trespass claim”). 

Courts of other jurisdictions have consistently rejected arguments for 

dismissal due to lack of post-sale control. In a recent case, Illinois ex rel. Raoul, 

Monsanto asserted that the State of Illinois failed to state a claim for trespass 

because, “[i]n accordance with Restatement principles, courts do not impose trespass 

liability on sellers for injuries caused by their product after it has left the ownership 

and possession of the sellers.” 2023 WL 3292591, at *4 (alteration in original) 
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(citations omitted). The district court rejected this argument and denied Monsanto’s 

motion to dismiss the trespass claim. Id. Like North Carolina, Illinois follows the rule 

that trespass liability may lie where the defendant acts “with knowledge that his 

conduct will, to a substantial degree of certainty, result in the intrusion.” Id. (quoting 

Dietz v. Ill. Bell Tel. Co., 154 Ill. App. 3d 554, 559 (1st Dist. 1987)). Thus, the State of 

Illinois met its burden by alleging that “Monsanto knew that the intended uses of its 

products would cause PCBs to invade Illinois’ natural resources, due to the laws of 

physics and chemistry.” Id.; see also Baltimore, 2020 WL 1529014, at *11 (denying 

motion to dismiss a trespass claim because trespass exists where a defendant 

“caus[es] something to enter the land” of the plaintiff” (citation omitted)); Burlington 

Sch. Dist., 2023 WL 4175344, at *7 (denying motion to dismiss a trespass claim based 

on the Restatement (Second) of Torts § 158 rule that trespass liability exists when a 

defendant acts “with knowledge that it will to a substantial certainty result in the 

entry of the foreign matter” (citation omitted)). 

Here, NC State has alleged that Monsanto acted with the knowledge that PCBs 

were substantially certain to enter its property. (See, e.g. Am. Compl. ¶¶ 55, 61, 161, 

177.) Accordingly, this Court should apply the Restatement (Second) of Torts § 158 

and deny Monsanto’s request to dismiss NC State’s trespass claim. 

G. NC State has adequately pled fraud, negligent 
misrepresentation, and unfair trade practices (Counts 7–9). 

Monsanto argues that NC State has not pled the elements of fraud, negligent 

misrepresentation, and unfair and deceptive trade practices with the requisite 

particularity. Monsanto’s main argument appears to be that NC State cannot show 
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that it relied on Monsanto’s misrepresentations when it constructed Poe Hall. 

However, NC State asserts detailed allegations about Poe Hall’s design and 

construction between 1966 and 1970 and the fact that it, along with the designers, 

contractors, and managers that it employed, relied on Monsanto’s misrepresentations 

in deciding to use PCB mixtures in Poe Hall. (Am. Compl. ¶¶ 69–71.) Contrary to 

Monsanto’s alternative arguments, NC State also alleged clear instances of 

misrepresentations of material fact and demonstrated that Monsanto intentionally 

deceived it with a fraudulent marketing campaign. (Id. ¶¶ 61–68.) 

1. Legal Standards. 

To state a claim for fraud, a plaintiff must plead the following well-established 

elements: “(1) [a f]alse representation or concealment of a material fact, (2) 

reasonably calculated to deceive, (3) made with intent to deceive, (4) which does in 

fact deceive, (5) resulting in damage to the injured party.” Head v. Gould Killian CPA 

Grp., P.A., 371 N.C. 2, 9, 812 S.E.2d 831, 837 (2018) (citations omitted). The plaintiff’s 

“reliance on the allegedly false representations must be reasonable.” Id. (citations 

omitted). 

The elements of fraud must be pled “with particularity.” N.C. R. Civ. P. 9(b). 

However, this standard does not demand perfection from plaintiffs, and claims will 

survive so long as each element is supported by factual allegations. See Powell v. 

Wold, 88 N.C. App. 61, 67, 362 S.E.2d 796, 799 (1987) (denying motion to dismiss 

because, “[a]lthough the complaint of the plaintiffs may not constitute a model form 

for pleading fraud, it does fulfill the statutory and case law prerequisites”). The 

pleading requirements are met if the complaint states the “‘alleg[ed] time, place, and 
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content of the fraudulent representation,’ the identity of the person who made the 

misrepresentation, and the acquisition from the misrepresentation.” Horizon Forest 

Prod., L.P. v. Flowers Flooring, LLC, 924 S.E.2d 37, 39-40 (N.C. Ct. App. 2025) 

(alteration in original) (citations omitted). 

Related closely to fraud, the tort of negligent misrepresentation “occurs when a 

party justifiably relies to his detriment on information prepared without reasonable 

care by one who owed the relying party a duty of care.” Hunter v. Guardian Life Ins. 

Co. of Am., 162 N.C. App. 477, 484, 593 S.E.2d 595, 600 (2004) (citation omitted) 

(reversing dismissal of a negligent misrepresentation claim because the plaintiffs 

alleged that the defendants “supplied false information for the guidance of the 

Plaintiffs, causing damages to the Plaintiff[s], by the Plaintiffs' justifiable reliance 

upon the information . . . and the Defendants failed to exercise reasonable care or 

competence in . . . communicating the information . . . and the Plaintiffs reasonably 

relied upon the Defendants' actions” (citations omitted)). Fraud and negligent 

misrepresentation claims “require the same element of ‘reasonable’ or ‘justifiable’ 

reliance.” John v. Robbins, 764 F. Supp. 379, 387 (M.D.N.C. 1991) (denying summary 

judgment as to negligent misrepresentation and fraud claims). 

Fraud claims in the commercial context also give rise to unfair and deceptive 

trade practices claims, as “[p]roof of fraud necessarily constitutes a violation of the 

prohibition against unfair and deceptive trade practices.” Hunter, 162 N.C. App. at 

484, 593 S.E.2d at 601 (citation omitted) (reversing dismissal of unfair and deceptive 

trade practices claim because the plaintiffs sufficiently alleged fraud) (internal 
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citations omitted). To “establish a prima facie claim for unfair trade practices, a 

plaintiff must show: (1) defendant committed an unfair or deceptive act or practice, 

(2) the action in question was in or affecting commerce, and (3) the act proximately 

caused injury to the plaintiff.” Id., 593 S.E.2d at 600 (citations omitted). 

Fraud and the related torts of negligent misrepresentation and unfair and 

deceptive trade practices are highly fact-dependent and should not be dismissed 

unless the factual grounds are clearly deficient. See Terry v. Terry, 302 N.C. 77, 82, 

273 S.E.2d 674, 677 (1981) (“Equity, therefore, will not permit ‘annihilation by 

definition,’ but it leaves the way open to punish frauds and to redress wrongs . . . the 

inferences legitimately deducible from all the surrounding circumstances furnish, in 

the absence of direct evidence . . . ample ground for concluding that fraud has been 

resorted to . . . .” (quoting Grover v. Spike, 20 A. 144, 144-45 (Md. 1890))). Principles 

of equity are especially protective of a plaintiff in a situation like the one here, where 

an actor has intentionally and deceptively covered up information that would have 

protected property and citizens of the State from harm. Accordingly, these claims 

should not be dismissed but should be allowed to proceed to discovery. See Head, 371 

N.C. at 9, 812 S.E.2d at 837 (“Whether each of the elements of actual fraud and 

reasonable reliance are met are ordinarily questions for the jury . . . .”) (citations 

omitted); Horizon Forest Prod., 924 S.E.2d at 40 (denying motion to dismiss a fraud 

claim where the plaintiff “sufficiently addresse[d] each element” by providing the 

“date of the occurrence,” “recogniz[ing] the fraudulent representation content,” and 

“identif[ying] the culprits” behind the fraud). 
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2. The Allegations of NC State’s Amended Complaint Satisfy 
the Pleading Standards for All Three Causes of Action. 

First, Monsanto’s argument that NC State has not pled actionable 

misrepresentations or concealment is meritless. NC State’s Amended Complaint 

alleges that Monsanto publicly claimed that “Aroclors are non-volatile,” “have not 

presented industrial toxicological problems,” and create “no primary irritancy or 

sensitization” when they come into contact with skin. (Am. Compl. ¶¶ 57–58.) These 

statements directly conflict with Monsanto’s internal acknowledgments that “PCB 

vapors of some magnitude are inevitably released,” they “cannot be considered 

nontoxic,” and contact with skin can lead to “systemic toxic effects” including “acne-

form skin eruption.” (Id. ¶ 61.) These allegations support NC State’s claim that 

Monsanto “marketed PCB mixtures to the building industry while representing them 

as non-toxic and non-volatile, despite internal knowledge dating back decades that 

PCBs are toxic, persistent, and prone to migrate and contaminate indoor 

environments.” (Id. ¶ 55.) Monsanto’s representations were not “puffery” or “mere 

recommendations,” but statements of fact about the safety and efficacy of PCBs that 

are directly contradicted by what Monsanto actually knew to be true. 

Second, NC State has clearly pled that it reasonably relied on Monsanto’s 

misrepresentations when it constructed Poe Hall and has been damaged as a result. 

(Am. Compl. ¶¶ 59, 80, 95, 168, 193, 195, 203, 206, 212.) 

Monsanto incorrectly attempts to hold NC State to a stringent pleading 

standard regarding the collateral issue of whether NC State and the agents who 

constructed Poe Hall had a “formal agency relationship.” This is not required under 
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North Carolina’s system of notice pleading, nor would it make sense for a court to 

require extensive allegations regarding the relationship between a party and its 

purported agents. This is properly an issue to be developed through discovery, as, 

“[u]nless there is but one inference that can be drawn from the facts, whether an 

agency relationship exists is a question of fact for the jury.” Sullivan v. Pugh, 258 

N.C. App. 691, 694, 814 S.E2d 117, 120 (2018) (citation omitted) (considering this 

question at the summary judgment stage). Drawing all reasonable inferences in favor 

of NC State, as is proper at the Rule 12(b)(6) stage, there are plenty of allegations in 

the Amended Complaint indicating the existence of an agency relationship between 

NC State and the individuals who designed and constructed Poe Hall. (See, e.g., Am. 

Compl. ¶¶ 69, 71, 76, 77.) 

NC State also alleges that this reliance was reasonable. A similar set of facts 

played out in State ex rel. Stein v. EIDP, Inc., No. 20 CVS 5612, 2023 WL 2326101 

(N.C. Super. Ct. Mar. 2, 2023). There, a plaintiff was found to have “sufficiently 

alleged reasonable reliance” by asserting in its complaint that certain “studies that 

put Defendants on notice that PFAS threatened human health were internal studies 

to which Plaintiff did not have access.” Id. at *9. Similarly, Monsanto became aware 

of the dangers of ultra-mobile PCBs decades before NC State could have possibly 

known of those same dangers, demonstrating that NC State’s reliance was 

reasonable. See Powell, 88 N.C. App. at 68, 362 S.E.2d at 799 (finding negligent 

misrepresentation adequately pled where the complaint alleged that “the defendant 

misrepresented, or neglected to communicate, facts critical to the [transaction]” and 
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concluding that “but for this misrepresentation upon which the plaintiffs justifiably 

relied, the plaintiffs would not be injured in the amount of $125,000.00”). The 

Amended Complaint describes Poe Hall as being built years into Monsanto’s 

campaign of deception detailed above. (Am. Compl. ¶¶ 30, 69.) It also alleges that 

“Old Monsanto furnished materials to NC State and/or its intermediaries . . . for the 

construction of Poe Hall.” (Id. ¶ 71.) In reliance on the lies in Monsanto’s “product 

literature” and the absence of warnings, PCBs “were specified and installed in Poe 

Hall.” (Id. ¶ 70.) 

Third, NC State’s Amended Complaint states that Monsanto made 

misrepresentations and concealed facts in a way that was reasonably calculated to 

deceive NC State and others and that it acted with the intent to deceive NC State and 

others by doing so.24 Monsanto’s directors declined to include warning labels because 

it was “not in the best interest of . . . sales.” (Id. ¶ 62.) NC State has alleged that 

Monsanto’s leadership instructed its employees to “burn” all reports about PCBs 

escaping into the environment and instructed its sales representatives to avoid giving 

answers to customer questions about PCB safety. (Id. ¶¶ 63–64.) NC State’s Amended 

Complaint clearly and particularly alleges that Monsanto intentionally made 

misrepresentations and concealed material facts about the dangers of PCBs to protect 

its bottom line. 

 
24Plaintiffs across the country make similar allegations. See, e.g., Port of Portland v. 
Monsanto Co., No. 3:17-cv-00015-PK, 2017 WL 4236561, at *10 (D. Or. Sept. 22, 2017) 
(stating plaintiff “adequately alleged that over the course of decades, including after 
[Monsanto] ceased manufacturing and selling PCBs, [Monsanto] learned new information 
about the health and safety risks of PCBs that they did not disclose”). 
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This case is distinguishable from Value Health Solutions, Inc. v. 

Pharmaceutical Research Associates, Inc., 385 N.C. 250, 891 S.E.2d 100 (2023), on 

which Monsanto leans heavily to support its argument. (Monsanto Br. 27-31.) In 

Value Health, the plaintiffs sued the defendants for fraud, misrepresentation, unfair 

and deceptive trade practices, and other contract-based claims. Id. at 261, 891 S.E.2d 

at 111. Claims for certain misrepresentations and unfair and deceptive trade 

practices survived dismissal. Id. The Court affirmed the dismissal of a fraud claim 

because “[t]he Amended Complaint only made broad allegations stating that [the 

defendant] knowingly made false allegations.” Id. at 264, 891 S.E.2d at 112 (emphasis 

added). The Court also dismissed the negligent misrepresentation claim because “the 

Amended Complaint contained only one reference to any misrepresentation,” and that 

“lone statement [did] not identify who, specifically, made the misrepresentation, 

when it was made, where it was made, or the specific nature of the 

misrepresentation.” Id. at 266, 891 S.E.2d at 114 (emphasis added). 

Unlike in Value Health, NC State has alleged specific, pointed 

misrepresentations and the concealment of multiple material facts in Monsanto’s 

communications. (Am. Compl. ¶¶ 61–68.) Therefore, this Court should deny 

Monsanto’s motion to dismiss the fraud, negligent misrepresentation, and unfair and 

deceptive trade practices claims. 

H. NC State has adequately pled its Oil Pollution and Hazardous 
Substances Control Act claim (Count 10). 

NC State’s Amended Complaint states a claim for OPHSCA liability by 

alleging that Monsanto caused a discharge of PCBs into the land and groundwater 
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surrounding Poe Hall. Monsanto asserts three grounds for dismissal of this claim: (1) 

NC State has no power to enforce OPHSCA, (2) Monsanto could not have “caused” a 

discharge because it did not control the PCBs at any relevant time, and (3) there was 

no “discharge” of PCBs. However, every argument relies on overly-restrictive 

misinterpretations of NC State’s Amended Complaint and the statutory terms of 

OPHSCA. If Monsanto’s interpretation of this statute was upheld, OPHSCA’s 

purpose of “provid[ing] broad protection of the land and waters of North Carolina 

from pollution by oil and other hazardous substances and . . . promot[ing] the health, 

safety, and welfare of the citizens of this State” would be utterly contradicted. Jordan, 

116 N.C. App. at 164, 447 S.E.2d at 496. 

First, contrary to Monsanto’s threshold argument regarding a lack of a private 

right of action, NC State is entitled to pursue this claim and develop its underlying 

facts through discovery. NC State is an agency of the State. It operates as one 

constituent of the University of North Carolina, “a public, multicampus university 

dedicated to the service of North Carolina and its people.” N.C. Gen. Stat. § 116-1(b). 

The General Assembly specifically designated a Board of Governors of the University 

of North Carolina as the managing board of this institution. Id. § 116-3. Accordingly, 

NC State need not assert a “private right” to enforce OPHSCA, which empowers State 

agencies with a cause of action “to promote the health, safety, and welfare of the 

citizens of this State.” N.C. Gen. Stat. § 143-215.76. 

Even if State agencies like NC State do require private rights of action to 

enforce OPHSCA, this statute does provide such a right. OPHSCA makes it unlawful 
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for any person to discharge, or cause to be discharged, oil or other 
hazardous substances into or upon any waters . . .  or lands within this 
State, . . . regardless of the fault of the person having control over the oil 
or other hazardous substances, or regardless of whether the discharge 
was the result of intentional or negligent conduct, accident or other 
cause. 

N.C. Gen. Stat. § 143-215.83(a) (emphasis added). Section 143-215.93 provides a right 

of private enforcement. This provision states: 

Any person having control over oil or other hazardous substances which 
enters the waters of the State in violation of this Part shall be strictly 
liable, without regard to fault, for damages to persons or property, public 
or private, caused by such entry. . . . 

Id. § 143-215.93. Critically, “waters” of the State explicitly include groundwater. See 

id. § 143-215.77(18) (defining “waters” to include “any . . . accumulation of water, 

surface or underground”). As Monsanto acknowledges (Br. 33 n. 8), and multiple 

courts have demonstrated, this provision clearly provides a plaintiff the right to 

enforce OPHSCA liability. See Biddix v. Henredon Furniture Indus., Inc., 76 N.C. 

App. 30, 31, 331 S.E.2d 717, 718 (1985) (reversing dismissal of OPHSCA claim 

brought by private property owner based on the defendant’s discharge of “waste 

effluents, chemicals, toxic wastes and hazardous substances”); Wilson, 327 N.C. 491, 

398 S.E.2d 586 (allowing a property owner to assert an OPHSCA claim, though 

subsequently dismissing it based on the statute of limitations); Jordan, 116 N.C. App. 

155, 447 S.E.2d 491 (reversing summary judgment on an OPHSCA claim brought by 

a plaintiff-homeowner). 

NC State’s Amended Complaint asserts that Monsanto violated “OPHSCA, 

including § 143-215.83” by causing PCBs to infiltrate “soils and porous substrate 

materials” and creating an “imminent threat of pollution to groundwater.” (Am. 
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Compl. ¶¶ 217, 219, 224.) The Amended Complaint’s statutory basis is clearly not 

confined only to § 143-215.83, as evidenced by the word “including” and the citation 

to “N.C.G.S. § 143-215.75 et seq.” found in the title of NC State’s “TENTH CAUSE OF 

ACTION.” 

NC State does not need a private right of action, and, even if it did, OPHSCA 

provides one. The Amended Complaint states a claim under the entire OPHSCA 

statute, including provisions such as section 143-215.93 of the North Carolina 

General Statutes which clearly envision private enforcement. Thus, Monsanto’s first 

argument regarding OPHSCA not providing NC State with a right of action is 

groundless. 

Second, Monsanto argues that it did not “cause” any discharge because it did 

not “control” the PCBs that were released into the environment. Monsanto’s 

definition of “control” is far too narrow, and NC State is not required to show that the 

defendant owned the hazardous substance at the time of discharge to state a claim 

under OPHSCA. OPHSCA provides: 

“Having control over oil or other hazardous substances” shall mean, but 
shall not be limited to, any person, using, transferring, storing, or 
transporting oil or other hazardous substances immediately prior to a 
discharge of such oil or other hazardous substances onto the land or into 
the waters of the State, and specifically shall include carriers and 
bailees of such oil or other hazardous substances. 

N.C. Gen. Stat. § 143–215.77(5) (emphasis added). By the plain text of this statute, 

the types of “control” articulated in this provision are a non-exhaustive list of 

examples. As the Court of Appeals in Jordan v. Foust Oil Co. observed: 

Statutory “control over” oil is not necessarily coextensive with physical 
control or possession of oil or ownership of oil at the time of its discharge. 
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Since carriers and bailees are expressly included in the definition of 
“having control over,” one need not have an ownership interest in oil to 
“have control over” it. . . “[H]aving control over” oil may be distinct from 
“owning” oil . . . 

116 N.C. App. at 162, 447 S.E.2d at 495. This point is made clear by Ellison v. Gambill 

Oil Co., 186 N.C. App. 167, 170, 650 S.E.2d 819, 821 (2007), aff’d, 363 N.C. 364, 677 

S.E.2d 452 (2009). In Ellison, a plaintiff sued the owner, installer, and repair 

company of an underground storage tank under OPHSCA after her well water was 

contaminated by gasoline. Id. at 168, 650 S.E.2d at 820. As a threshold matter, the 

Court of Appeals had to determine “whether the evidence presented at trial was 

sufficient to support . . . the elements of the claim” under OPHSCA. Id. at 169, 650 

S.E.2d at 821. The Court found that it was: the defendants, including the company 

that installed the tank’s monitoring system years earlier, had “made three attempts” 

to fix the leak, but were unsuccessful in preventing or containing the contamination. 

Id. at 170, 650 S.E.2d at 821. Thus “sufficient evidence was produced at trial to allow 

a reasonable inference by the jury that [the defendant’s] actions were the cause of the 

discharge.” Id. 

The cases cited by Monsanto are inapposite, were decided at the summary 

judgment stage, and involve defendants that clearly had no ownership of or even 

relationship with the contaminating substance at any time. See Michael v. Huffman 

Oil Co., 190 N.C. App. 256, 268, 661 S.E. 2d 1, 9 (2008) (granting summary judgment 

on OPHSCA claim where the only relationship to the discharged substance was 

owning an easement across the property where the discharge occurred); AMEC Env't 

& Infrastructure, Inc. v. Structural Assocs., Inc., No. 7:13-CV-21-BO, 2015 WL 
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1000766, at *6 (E.D.N.C. Mar. 5, 2015) (relying on Michael and granting summary 

judgment on an OPHSCA claim because the defendants did not “at any time” interact 

with the discharged fuel). 

According to the plain text of OPHSCA and the decisions rendered in Jordan 

and Ellison, Monsanto need not have owned or controlled the hazardous PCBs at the 

time they volatilized into the atmosphere. The fact that Monsanto’s toxic, volatile 

product was sold to NC State after its incorporation into building materials is 

irrelevant. It is sufficient that Monsanto caused the emission to occur as the 

manufacturer of the hazardous substance. 

Third, Monsanto incorrectly characterizes the meaning of “discharge” to try to 

escape liability for causing PCBs to contaminate the property and waters of North 

Carolina. Under OPHSCA: 

“Discharge” shall mean, but shall not be limited to, any emission, 
spillage, leakage, pumping, pouring, emptying, or dumping of oil or 
other hazardous substances into waters of the State . . . or upon land in 
such proximity to waters that oil or other hazardous substances is 
reasonably likely to reach the waters . . . The word “discharge” shall also 
include any discharge upon land, whether or not in proximity to waters, 
which is intentional, knowing or willful. 

N.C. Gen. Stat. § 143-215.77(4) (emphasis added). Monsanto’s cherry-picked 

definition of “discharge” thus leaves out the flexibility and non-exhaustive language 

actually included in the statutory text. NC State alleges that Monsanto “designed, 

manufactured, marketed, sold, and promoted” PCBs that later “leached, volatilized, 

and migrated . . . into other media and environmental areas” including “building 

materials, interior dust and surfaces, indoor air, . . . soils and porous substrate 

materials.” (Am. Compl. ¶¶ 217-20.) Further, Monsanto’s product created “an 
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imminent threat of pollution to groundwater” in North Carolina. (Id. ¶ 219.) These 

allegations clearly state a claim against Monsanto for “caus[ing] to be discharged, oil 

or other hazardous substances into or upon any waters . . . or lands within this State.” 

N.C. Gen. Stat. § 143-215.83(a). Therefore, this claim should not be dismissed. 

I. NC State has the right to seek indemnification for future 
liabilities and for EPA compliance costs (Count 11). 

Monsanto seeks dismissal of NC State’s indemnification cause of action on a 

number of grounds. (Monsanto Br. 35-37.) As set forth below, none of Monsanto’s 

arguments withstand scrutiny. 

1. NC State has adequately stated an indemnity claim based 
on exposure-based judgments. 

Monsanto first contends that NC State “has no ripe indemnity claim” because 

it failed to “file a written admission of liability” before it filed suit against Monsanto, 

as required by section 97-10.2(c) of the North Carolina General Statutes. (Id. at 35–

36.) Monsanto’s interpretation is incorrect and misapplies the statutory text and 

controlling case law. The statute provides: 

If settlement is not made and summons is not issued within said 12-
month period, and if employer shall have filed with the Industrial 
Commission a written admission of liability for the benefits 
provided by this Chapter, then either the employee or the 
employer shall have the right to proceed to enforce the liability 
of the third party by appropriate proceedings; either shall have the 
right to settle with the third party and to give a valid and complete 
release of all claims to the third party by reason of such injury or death, 
subject to the provisions of (h) below. Provided that 60 days before the 
expiration of the period fixed by the applicable statute of limitations if 
neither the employee nor the employer shall have settled with or 
instituted proceedings against the third party, all such rights shall 
revert to the employee or his personal representative. 
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N.C. Gen. Stat. § 97-10.2(c) (emphasis added). 

Section 97-10.2(c) establishes prerequisites to the right to sue a third-party 

tortfeasor for subrogation, not prerequisites for a declaration as to the right to seek 

indemnity. The statute’s requirement that the employer “file[] with the Industrial 

Commission a written admission of liability” is a condition precedent to enforcement 

proceedings against the third party, not to the mere act of requesting declaratory 

relief. North Carolina case law confirms that the admission requirement applies only 

to the right to enforce liability against a third party; it does not restrict an employer’s 

right to seek a declaratory judgment with respect to its right to indemnity. See Blair 

Concrete Servs., Inc. v. Van-Allen Steel Co., 152 N.C. App. 215, 218–19, 566 S.E.2d 

766, 767–68 (2002). Monsanto’s position conflates these procedural steps. 

Here, NC State is seeking “a declaration that Defendants are obligated to 

indemnify, defend, hold harmless, and reimburse NC State for all past and future 

losses, liabilities, damages, judgments, awards, settlements, and costs (including 

reasonable attorneys’ fees and expert fees) arising out of or relating to the Norwalk 

and Whitehead claims.” (Am. Compl. ¶ 236.) It is not seeking to enforce liability 

against Monsanto for any specific workers’ compensation claim. The statutory 

admission requirement thus does not bar NC State’s cause of action. 

Second, Monsanto contends that NC State’s indemnity claim “fails at the 

outset” because “NC State cannot establish tort liability against Defendants for 

alleged PCB contamination at Poe Hall as a matter of law.” (Monsanto Br. 36.) As set 

forth above, NC State has sufficiently pled tort liability against Monsanto many times 
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over. NC State need only survive Monsanto’s motion to dismiss as to one of these 

causes of action to foreclose this contention. Thus, this argument fails as well. 

Finally, Monsanto argues that “any indemnity claim by NC State has not 

accrued under the common law.” (Id.) In support, Monsanto cites only Safety Mutual 

Casualty Corp. v. Spears, Barnes, Baker, Wainio, Brown & Whaley, 104 N.C. App. 

467, 409 S.E. 2d 736 (1991), which addressed a statute of limitations argument, and 

an unpublished North Carolina Court of Appeals decision. However, declaratory 

judgment actions with respect to indemnity are ripe for judicial resolution so long as 

an actual controversy exists between the parties. Here, NC State has adequately 

alleged an actual controversy. (Am. Compl. ¶ 235.) The fact that the pending 

underlying action(s) has not yet come to judgment is not determinative. Smith v. 

Nationwide Mut. Ins. Co., 97 N.C. App. 363, 366, 388 S.E.2d 624, 626–27 (1990), rev’d 

on other grounds, 328 N.C. 139, 400 S.E.2d 44 (1991); Metro. Prop. & Cas. Ins. Co. v. 

Caviness, 124 N.C. App. 760, 762–63, 478 S.E.2d 665, 667 (1996). Accordingly, NC 

State’s indemnity claim may proceed. 

2. NC State has adequately stated an indemnity claim based 
on compliance with EPA regulations. 

Monsanto asserts that NC State cannot bring an indemnity claim for the costs 

of complying with EPA regulations because it and NC State are not “joint tortfeasors 

with respect to the EPA” and there is no judgment. (Monsanto Br. 37.) Monsanto is 

incorrect. Although “unusual,” courts have recognized that an implied indemnity 

claim may be brought based on an administrative agency’s order legally requiring a 

passive tortfeasor to pay remediation costs for an underlying wrong it alleges is the 
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responsibility of an active tortfeasor, even though no judgment or settlement with a 

fixed amount is involved. See Cooley v. Pine Belt Oil Co., 334 So. 3d 118, 127–30 (Miss. 

2022) (recognizing such a claim, but dismissing it pursuant to the statute of 

limitations); see also Clean Harbors, Inc. v. CBS Corp., No. 10-2017-KHV, 2010 WL 

11627434, at *2 (D. Kan. Sept. 16, 2010) (obligation to pay clean-up costs to EPA may 

be sufficient to adequately plead implied indemnity claim assuming obligation arises 

from tortious acts of defendant). 

Here, NC State has alleged that its conduct is passive and derivative of 

Monsanto’s primary wrongdoing that introduced PCBs into the building materials 

and systems of Poe Hall and caused the contamination. (Am. Compl. ¶ 229.) Further, 

in light of the EPA’s letter mandating remediation and disposal of PCB-containing 

materials in Poe Hall (id. ¶ 41 & Ex. A), the incurrence of remediation costs by NC 

State “appear[s] unavoidable.” Gaston Bd. of Realtors, Inc. v. Harrison, 311 N.C. 230, 

234, 316 S.E.2d 59, 61 (1984). 

In any event, implied indemnity is an equitable claim. Willoughby, 248 N.C. 

App. 837, at *6. It exists “as a matter of fairness, [where] the actively negligent 

tortfeasor may be found to have made an implied promise to indemnify the passively 

negligent tortfeasor.” Charlotte Motor Speedway, Inc. v. Tindall Corp., 195 N.C. App. 

296, 303, 672 S.E.2d 691, 695 (2009). NC State has extensively alleged the losses, 

costs, and liabilities it has and will incur as a result of the EPA-directed investigation, 

abatement, demolition, remediation, disposal, and replacement construction of Poe 

Hall. These losses, costs, and liabilities are the direct result of Monsanto’s primary, 
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active, and wrongful conduct. As a matter of fairness, the Court should imply a 

promise by Monsanto to indemnify NC State for its actively wrongful conduct. 

PRIMARY JURISDICTION 

In a final attempt to delay accountability for its fraudulent conduct relating to 

PCBs, Monsanto argues that this Court should stay its decision until the EPA 

exercises jurisdiction. This argument is completely unsupported by North Carolina’s 

interpretation of primary jurisdiction and should not be granted. 

Under the doctrine of primary jurisdiction, a court may “refrain from 

exercising its jurisdiction until after an administrative agency has determined some 

question or some aspect of some question arising in the proceeding before the court.” 

Inhold,, 2020 WL 5646605, at *(quoting N.C. Chiropractic Ass’n, Inc. v. Aetna Cas. & 

Sur. Co., 89 N.C. App. 1, 8, 365 S.E.2d 312, 316 (1988)). “No fixed formula has been 

established for determining whether an agency has primary jurisdiction.” Id. 

(internal citations omitted). However, federal courts in North Carolina have 

articulated a non-exhaustive list of factors which 

may be considered in deciding whether to stay the district court’s 
jurisdiction in favor of the jurisdiction of an administrative agency: (1) 
whether the question at issue is within the conventional experience of 
judges or is within the agency’s particular filed [sic] of expertise; (2) 
whether the question at issue is particularly within the agency's 
discretion; (3) whether there exists a substantial danger of inconsistent 
rulings; and (4) whether a prior application to the agency has been 
made. 

Longo v. Trojan Horse Ltd., 992 F. Supp. 2d 612, 617 (E.D.N.C. 2014) (citations 

omitted). 
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In North Carolina, the doctrine of primary jurisdiction has been applied in a 

handful of particularly complex cases fitting those factors. See N.C. Chiropractic 

Ass’n, 89 N.C. App. at 9, 365 S.E.2d at 316 (applying primary jurisdiction to stay the 

case where it “involves Section 7 of the Industrial Commission’s Rating Guide and 

Fee Schedule and the use of a certain Industrial Commission form authorizing 

chiropractic services”); Johnson v. First Union Corp., 128 N.C. App. 450, 460-61, 496 

S.E.2d 1, 7–8 (1998) (issues “more appropriately resolved by the [Industrial] 

Commission” because a key question was “whether . . . actions by the defendants 

comply with its rules and procedures”); Smith v. Clark/Smoot/Russell, 796 F.3d 424, 

431 (4th Cir. 2015) (primary jurisdiction would have been an appropriate basis for a 

stay where the issues involved a plaintiff being “paid under the wrong Davis-Bacon 

Act wage schedule” and “the Administrator of the Wage and Hour Division of the 

Department of Labor is responsible for resolving ‘disputes of fact or law concerning 

payment of prevailing wage rates, overtime pay, or proper classifications”) (citations 

omitted); Coker v. DaimlerChrysler Corp., No. 01 CVS 1264, 2004 WL 32676, at *5 

(N.C. Super. Ct. Jan. 5, 2004) (primary jurisdiction rested with an administrative 

agency specifically “vested . . . with jurisdiction over claims involving design defects 

in automobiles” and the case called for “expertise on interlock systems and design 

defects in minivans”), aff'd, 172 N.C. App. 386, 617 S.E.2d 306 (2005), aff'd, 360 N.C. 

398, 627 S.E.2d 461 (2006). 

In contrast to these cases, in Inhold, LLC v. PureShield, Inc., the superior court 

denied the defendant’s request for a stay under the doctrine of primary jurisdiction 
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despite the plaintiffs having an ongoing proceeding before the EPA “to revoke [the 

defendant’s] registrations” for certain products. 2020 WL 5646605, at *5. The court 

reasoned that, despite the EPA’s separate proceeding, “[t]he center of gravity in [the] 

case [was] Defendants’ alleged misappropriation of trade secrets and confidential 

information,” and those issues “do not touch on matters of agency expertise and [were] 

not even at issue in the EPA’s revocation proceeding.” Id. In the revocation 

proceeding, “all that the EPA [would] decide is whether Defendants complied with its 

rules and, if not, whether to revoke their product registrations.” Id. The court thus 

found that “[t]he prompt and fair administration of justice . . . weigh[ed] heavily 

against a stay.” Id. 

The stay argument in Inhold, and the reasons for denying it, are nearly 

identical to the case at bar. NC State’s lawsuit against Monsanto does not implicate 

any of the discretionary factors articulated in Longo. Instead, the Amended 

Complaint asserts common law and statutory causes of action calling this Court to 

adjudicate ultimate liability, as it has a duty to do. See Yadkin Riverkeeper, Inc. v. 

Duke Energy Carolinas, LLC, 141 F. Supp. 3d 428, 450 (M.D.N.C. 2015) (“Agency 

expertise is not needed, however, ‘to adjudicate ultimate liability . . . since this 

responsibility rests solely on the court.”) (alteration in original) (citation omitted)). In 

fact, there is no EPA proceeding here. The EPA is merely providing regulatory 

oversight while NC State works diligently to comply with its remediation 

requirements. Although the remediation process is ongoing at the same time as this 

lawsuit, the center of gravity of this case is Monsanto’s negligent manufacture of a 
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toxic product, its intentional disregard for public safety by marketing that product 

while concealing its volatile, harmful properties, and the scope of liability to be 

imposed on Monsanto as a result of the destruction its actions have brought to 

plaintiffs like NC State. 

Monsanto spent decades concealing the dangers of PCBs and making millions 

of dollars off of the unwitting public. NC State has a responsibility to cut this conduct 

off here by holding Monsanto accountable for its actions in this State. To do this, NC 

State has asserted a slate of common law and statutory claims against Monsanto, all 

of which are supported by allegations far exceeding NC State’s obligation to provide 

Monsanto with “notice” of its claims. 

CONCLUSION 

For the foregoing reasons, Monsanto’s Motion to Dismiss should be denied and 

this action should proceed. 

Respectfully submitted this 26th day of February 2026.  

s/ Richard J. Keshian 
Richard J. Keshian (NC Bar No. 10681) 
Stephen R. Berlin (NC Bar No. 12317) 
KILPATRICK TOWNSEND & STOCKTON, LLP 
1001 West Fourth Street 
Winston-Salem, NC 27101 
Telephone: (336) 607-7300     
Facsimile: (336) 607-7500 
RKeshian@ktslaw.com 
SBerlin@ktslaw.com 
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/s/ Todd R. Roessler  
Todd S. Roessler (NC Bar No. 28046) 
KILPATRICK TOWNSEND & STOCKTON, LLP 
4208 Six Forks Road, Suite 1400 
Raleigh, North Carolina 27609 
Telephone: (919) 420-1718 
Facsimile: (919) 510-6120 
TRoessler@ktslaw.com  
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