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Case Report: White v. Trew (North Carolina Supreme Court)
On January 25, 2013, the North
Carolina Supreme Court issued
its opinion in the case of White v.
Trew. This case has some signifi‐
cant implica ons and guidance
for public employers (and par c‐
ularly universi es) in North Caro‐
lina.
The facts of the case are these:
the plain ﬀ, Dr. Mark White, was
a tenured associate professor in
NC State’s Electrical and Comput‐
er Engineering (ECE) Depart‐
ment. In 2006‐07, White’s de‐
partment head, Dr. Robert Trew,
wrote an annual review for
White (as required by NC State
REG 05.20.03). The annual re‐
view found that White had not
met performance expecta ons
and that he had engaged in dis‐
rup ve behavior and conduct.
White, upset by the wri en re‐
view, filed a libel case in Wake
County Superior Court; his com‐
plaint alleged that the annual
review contained a number of
false and defamatory statements
made with malicious intent and
that the review had been pub‐
lished to various administrators
at NC State (including the dean
and in‐house counsel).

NC State filed a mo on to dis‐
miss the case on the grounds of
sovereign immunity, but the mo‐
on was denied. NC State’s ap‐
peal to the North Carolina Court
of Appeals was also unsuccessful.
However, the NC Supreme Court
agreed to take the case and
heard oral argument on October
16, 2012. In its opinion, the
court found that, although White
claimed to have filed his lawsuit
against Trew in Trew’s individual
capacity, by all counts he was
sued in his oﬃcial capacity,
therefore en tling him to sover‐
eign immunity from suit. The
court went on to note that even
if Trew had been sued in his indi‐
vidual capacity, the facts in the
case (wri ng an annual perfor‐
mance review for a faculty mem‐
ber as required by regula on and
then sharing it with the dean and
in‐house counsel) would not sup‐
port a libel claim.
The court reasoned that one
cannot be held liable for an act
that he was required to do in his
capacity as department head and
that the department head—per
the State Personnel Act and also
NC State regula on—had the

ability to share the review with
the dean and others in the chain
of command. The court also
found it untenable to think the
department head would put him‐
self in jeopardy by consul ng
with the Oﬃce of General Coun‐
sel in wri ng the annual review.
The court stated, “we cannot say
that it was unreasonable for de‐
fendant to seek guidance from
the University’s in‐house counsel
given the conten ous nature of
his rela onship with plain ﬀ. In
fact, were we to follow plain ﬀ’s
line of reasoning, supervisors in
state government eﬀec vely
would be prohibited from seek‐
ing legal counsel in preparing
performance reviews for state
employees without fear of being
subjected to a lawsuit for seeking
such counsel.”
The court then held, “It cannot
be the case that, when state em‐
ployees have statutory rights and
obliga ons regarding the mainte‐
nance of employee records, com‐
munica on in conformity with
those rights and obliga ons con‐
s tutes publica on for a libel
suit.” To read the en re opinion,
go to N.C. Appellate Courts.

Recommending a Student for Work or Graduate School? Make Sure You
Have That FERPA Release
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OGC looks forward every year to
hos ng our colleagues at the
annual open house. Please drop
by and enjoy a wide assortment
of homemade pies and entertain‐
ment. Most importantly par ci‐
pate by judging in the very
compe ve pie contest and meet
the OGC staﬀ as well as mingle
with fellow colleagues from
around campus.
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This year’s symposium, designed
for senior level administrators,
will focus on legal updates
relevant to your job, reducing risk
and minimizing liability and much
more. A recep on will immedi‐
ately follow the event. Space will
fill up fast for this event. Please
contact Irma Rose at 513‐7838 to
reserve your space early!

“Can you give me a sample of
Jane’s classwork? She has
applied for employment here.”
This request, or a similar ver‐
sion from graduate programs,
is o en warmly received by
faculty and staﬀ. A er all,
responding will assuredly help
the student achieve their ca‐
reer or educa onal goals,
right? Undoubtedly so, but
did you consider federal priva‐
cy protec ons applicable to
the student’s educa on rec‐
ord?

The Family Educa onal Rights
and Privacy Act (FERPA) is a
federal law that protects per‐
sonally‐iden fiable
student
informa on maintained by NC
State. This type of protected
informa on obviously includes
transcripts, but also covers
student submissions like re‐
ports, wri en projects, theses,
disserta ons, as well as
knowledge gleaned from these
submissions by professors or
instructors who grade them.

Before complying with this
type of request, make sure
you first obtain the student’s
wri en consent to release
their educa on record. A use‐
ful consent form sample can
be found on the Oﬃce of Gen‐
eral’s webpage.
For more informa on on
FERPA’s applica on to student
records or submissions, please
contact OGC at 919‐515‐3071.

Revised Policy on Illegal Drugs
In September 2012, the Uni‐
versity revised its Policy on
Illegal Drugs, POL 04.20.05.
These revisions were made in
response to the UNC Board of
Governors’
changes
and
amendments to the UNC Ille‐
gal Drugs Policy, 1300.1,
adopted in June. NC State’s
revised Policy now allows for a
range of penal es and sanc‐
ons to be enforced for a vio‐

la on of the Policy, depending
on the nature and the serious‐
ness of the oﬀense. Previous‐
ly, the Policy prescribed mini‐
mum penal es that the Uni‐
versity must enforce for cer‐
tain oﬀenses, regardless of any
mi ga ng factors or the cir‐
cumstances. In addi on, the
revised Policy was reforma ed
to clearly reflect those penal‐
es and sanc ons applicable

to students and those that are
applicable to employees only.
Should you have any ques ons
about the revised Policy on
Illegal Drugs, including as to
how it will be implemented,
please contact the Oﬃce of
Student Conduct, Human Re‐
sources, or the Oﬃce of Gen‐
eral Counsel.

Did you know? NC State’s

issues may jeopardize its lim‐
ited financial resources and
create legal exposure. Recent
events have only highlighted
the need for the university’s
units, departments, centers,
and programs to be hyper vigi‐
lant in understanding the uni‐
versity’s legal and ethical
obliga ons to minors, and of
the cri cal need for appropri‐
ate policies, procedures, and
risk management prac ces to
ensure that these considera‐
ons are understood and ful‐
filled. Therefore OGC and the
Division of Academic and Stu‐
dent Aﬀairs are teaming up to

present “Minors at NC State:
Obliga ons, Policies, Procedures, Legal Issues and Best
Prac ces” on February 19,
2013 from 1:00-4:00 p.m. at
the Monteith Research Center,
Auditorium (See the A ached
Flyer). Space is filling up fast,
please contact Irma Rose at
513‐7838 to reserve a seat.

colleges, departments, units,
centers, and programs regular‐
ly sponsor or support a variety
of ac vi es that result in the
presence of minors of all ages
both on and oﬀ campus. They
may be a ending University‐
or
third
party‐sponsored
events or camps, using cam‐
pus facili es, or be enrolled in
university programs. However,
hos ng minors creates special
and heightened obliga ons,
concerns, issues, and other
considera ons. The universi‐
ty’s failure to appropriately
address these obliga ons and

Speakers will include repre‐
senta ves from 4‐H, Human
Resources, University Police,
Insurance and Risk Manage‐
ment, OGC and The Science
House.
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